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Note on this Edition: This Edition differs from Edition 1.0 in the following material respects

only:

0] all references to The Association for Television On Demand have been
replaced by references to The Authority for Television On Demand; and

(i) all references to ATVOD, PO BOX 561, Walton on Thames, Surrey, KT12

9DA have been replaced by ATVOD, Thames Court, 1 Victoria Street,
Windsor, Berkshire, SL4 1YB
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The Rules in this document set out the statutory requirements with which providers of On-
Demand Programme Services (ODPSs) falling within the scope of regulation of on-demand
editorial services must comply (“the Rules”) and the accompanying Guidance (“the
Guidance”) is provided as an aid to interpretation of those requirements. For the avoidance
of doubt, the guidance is not determinative of compliance with the Rules or with the
corresponding statutory requirements.

This document does not incorporate the statutory requirements that relate to
advertising in On-Demand Programme Services. Ofcom has designated the
Advertising Standards Authority with the relevant powers to regulate advertising in
ODPS with effect from 1 September 2010.

The Rules have been drawn up in accordance with the Audiovisual Media Services
Regulations 2009* and the Audiovisual Media Services Regulations 20107 (“the
Regulations”) which came into force on 19 December 2009 and 18 March 2010 respectively.
The Regulations implement the Audio Visual Media Services Directive® (‘AVMS Directive”)
and amend the Communications Act 2003 (“the Act”) by inserting new sections 368A — 368R
(inclusive), 368BA, 368BB and 368NA and setting out other consequential statutory
amendments.

The Rules in this document replicate the relevant provisions of the Act, which apply to all on-
demand programme service providers falling within the scope of section 368A of the Act
(“Service Providers”).* All Service Providers must comply with the relevant provisions of the
Act. For the avoidance of doubt all references to the Rules will be taken as a reference to
the corresponding statutory provisions in the Act and any contravention of the Rules will be a
contravention of the Act.

The Act provides for a system of co-regulation for on-demand programme services which fall
within the Act. Ofcom has designated ATVOD to be the appropriate regulatory authority
under Section 368B of the Act for notifications and for on-demand editorial content (including

1 S1 2009 No 2979 hitp://www.opsi.gov.uk/si/si2009/uksi 20092979 en 1
2 51 2010 No 419 http://www.opsi.gov.uk/si/si2010/uksi 20100419 en 1

® Directive 2007/65/EC of the European Parliament and of the Council of 11 December 2007
amending Council Directive 89/552/EEC

* ATVOD’s Guidance on Who Needs to Notify is available at
http://atvod.co.uk/downloads/who_should_notify.pdf
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sponsorship and product placement) in relation to the functions set out in Sections 368BA,
368BB, 368C, 368D, 368E, 368G, 368H, 368I(1)(a), 368NA and 3680 of the Act.”

Although Ofcom has designated ATVOD to carry out a range of regulatory functions, Ofcom
retains legislative backstop powers, including the power to impose statutory sanctions on
providers who contravene the relevant requirements. Ofcom and ATVOD recognise the
importance of a clear, transparent and consistent approach to regulation and of avoiding
duplication and ‘double jeopardy’.

ATVOD is required to be independent of Service Providers. It will, in performing its functions
and duties, including securing compliance by service providers, through the application of
the Rules, with their statutory obligations, have due regard to the principles under which
regulatory activity should be transparent, accountable, proportionate, consistent and
targeted only at cases in which action is needed.

The Rules set out the compliance obligations under the Act concerning editorial content for
Service Providers. They replicate the relevant sections of the Act, and have been amended
only where necessary for meaning. In the event of any unintended conflict in meaning or
interpretation between the Rules and the Act, the Act shall prevail. For the avoidance of
doubt, a contravention of the Rules shall be considered to be a contravention of the
corresponding provision in the Act.Any reference in this document to ensuring compliance
with the Rules or to a contravention or a breach of the Rules should be interpreted
accordingly.

ATVOD has published the Guidance as an aid to interpretation of the statutory requirements,
as set out in the Rules. ATVOD is willing to respond to individual requests for general
guidance on its interpretation of the statutory requirements, but it cannot and does not
undertake prior clearance of on-demand programme service content. Any such additional
guidance given is informal only and is without prejudice to the right of both ATVOD and
Ofcom to investigate and act in the event of a contravention.

It is the responsibility of Service Providers to ensure they comply with their statutory
obligations under the Act. They should seek their own legal advice on any compliance
issues. ATVOD does not accept liability for any loss or damage alleged to result from
reliance placed on either its published Guidance or any supplementary informal guidance it
may give.

Service Providers should use the ATVOD website to keep up to date on published
determinations under the Rules and changes that may from time to time be made to
ATVOD'’s current interpretation of the Rules, as set out in the Guidance.

® The Designation document can be found on ATVOD’s web site at: http://www.atvod.co.uk
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Where, after following its published procedures, ATVOD finds that a Service Provider has
contravened any of the applicable requirements, it will normally publish a determination and
explain why the Service Provider has been found to be in breach. If necessary, ATVOD can
use its powers under the Act to issue statutory enforcement notifications.

The requirements specified in an enforcement notification may in particular include
requirements to do one or more of the following:

cease providing or restrict access to a specified programme, or to programmes of a
specified description;

provide additional information to users of the service prior to the selection of a
specified programme by the user for viewing;

publish a correction in the form and place and at the time specified

publish a statement of the findings of ATVOD in the form and place and at the time
specified.

It is the duty of a provider to whom an enforcement notification has been given to comply
with it. That duty is enforceable in civil proceedings by ATVOD:

for an injunction;

for specific performance of a statutory duty under section 45 of the Court of Session
Act 1988; or

for any other appropriate remedy or relief.

ATVOD may also refer contraventions of the Rules, and hence of the corresponding
statutory requirements, to Ofcom for consideration of more serious sanctions, including
financial penalties or suspension of the service, and giving directions under the Act. The
amount of a financial penalty imposed on a provider will not exceed 5% of the provider’s
applicable qualifying revenue® or £250,000, whichever is the greater amount.

® ‘Applicable qualifying revenue’ is defined in s368J of the Act.

The Authority for Television On Demand Limited
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GUIDANCE reflecting ATVOD'’s current interpretation is provided in italics beneath each rule
and is shaded in green. For the avoidance of doubt, the Guidance is not intended to
augment the Rules or corresponding statutory requirements. Compliance with the
Guidance is not determinative of whether or not the Rules and the corresponding
statutory requirements have been complied with.

Statutory definitions are provided where appropriate and are shaded in blue.

Rule 1: Notification of intention to provide an On-Demand Programme
Service’

A person must not provide an on-demand programme service unless, before beginning to
provide it, that person has given a notification to the appropriate regulatory authority of the
person’s intention to provide that service.

A notification must be sent to the appropriate regulatory authority in such manner as the
authority may require and must contain all such information as the authority may require.

Where, on 18 March 2010, an on-demand programme service is already being provided by a
person, that person’s obligation to give a notification before beginning to provide that service
has effect as an obligation to give a notification before 30 April 2010 and that notification
must state that the person is already providing the service (rather than that the person
intends to do so).?

GUIDANCE:

In order to satisfy the obligation to notify, a Service Provider must complete a Notification
Form (a copy of this can be found at www.atvod.co.uk or is available on request from
notifications@atvod.co.uk or by post from ATVOD, Thames Court, 1 Victoria Street,
Windsor, Berkshire, SL4 1YB) and submit a hard copy of that completed form to ATVOD (as
the appropriate regulatory authority) at:

ATVOD Notifications
Thames Court

1 Victoria Street
Windsor

Berkshire

SL4 1YB

" Section 368BA of the Act.

8 Regulation 13 of the Audiovisual Media Services Regulations 2010.
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Rule 2: Notification of intention to make significant changes to a notified
service®

A person who has given a notification must, before providing the notified service with any
significant differences, give a notification to the appropriate regulatory authority of the
differences.

A notification must be sent to the appropriate regulatory authority in such manner as the
authority may require and must contain all such information as the authority may require.

GUIDANCE:

Significant changes include: changes to name of the service provider, changes to name of
the service, changes to ways in which the service is sub-divided, changes to the means of
accessing the service, changes to the type of content made available for viewing, and
changes to service provider contact details.

In order to satisfy the obligation to notify, a Service Provider must send full written details of
the intended changes to notifications@atvod.co.uk or by post to:

ATVOD Notifications
Thames Court

1 Victoria Street

Windsor

Berkshire

SL4 1YB

Rule 3: Notification of intention to cease providing a notified service™

A person who has given a notification must, before ceasing to provide it, give a notification to
the appropriate regulatory authority of the intention to cease to provide the service.

A notification must be sent to the appropriate regulatory authority in such manner as the
authority may require and must contain all such information as the authority may require.

GUIDANCE:

In order to satisfy the obligation to notify, the notification must include the date on which the
service provider intends to cease providing the service, whether the service is expected to
be provided by a third party after that date and, if the service is expected to be provided by a
third party after that date, the contact details for that third party.

The Service Provider must send full written details of the intention to cease providing a
service to notifications@atvod.co.uk or by post to:

ATVOD Notifications
Thames Court

1 Victoria Street
Windsor, Berkshire
SL4 1YB

® Section 368BA of the Act.

10 section 368BA of the Act.
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Rule 4: Payment of required fee™

The provider of an On-Demand Programme Service must pay to the appropriate regulatory
authority such fee as that authority may require under section 368NA of the Act.

GUIDANCE:

An invoice will be issued in respect of each notified service. In the first instance, this invoice
will be issued on the basis of the self-assessment made in the notification that the elements
that comprise the service constitute a single On-Demand Programme Service (ODPS). If
upon further investigation ATVOD concludes that the service notified in fact constitutes two
or more separate ODPS, further notifications will be required, and further invoice issued.
Non-payment may result in a fine and/or suspension of the On-Demand Programme Service.

Rule 5: Retention of programmes for at least 42 days®?

The provider of an On-Demand Programme Service must retain a copy of every programme
included in the service for at least forty-two days after the day on which the programme
ceases to be available for viewing.

A copy of a programme retained must be of a standard and in a format which allows the
programme to be viewed as it was made available for viewing.

GUIDANCE:

Picture and sound should not have been significantly altered on the retained copy (for
example by cropping or darkening of picture, or by reducing or distorting sound); picture and
sound quality on the retained copy should be equivalent to that made available for viewing.
The format in which the copy is retained should allow it to be provided to ATVOD (if required
under Rule 6) in the manner required.

Rule 6: Provision of information®®

The provider of on an On-Demand Programme Service must comply with any requirement to
provide information under section 3680 of the Act. “Information” includes copies of
programmes.

The appropriate regulatory authority may require a person who appears to them to be or to
have been a provider of an on-demand programme service and to have information that they
require for the purpose of securing compliance with the obligations of the United Kingdom
under the Audiovisual Media Services Directive to provide them with all such information as
they consider necessary for that purpose.

The appropriate regulatory authority may not require the provision of information under
section 3680 unless they have given the person from whom it is required an opportunity of

™ Section 368D(3)(za) of the Act.
12 Section 368D(3)(zb) of the Act.

13 Section 368D(3)(a) of the Act.

The Authority for Television On Demand Limited
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making representations to them about the matters appearing to them to provide grounds for
making the request.

The appropriate regulatory authority must not require the provision of information under
section 3680 except by a demand for the information contained in a notice served on the
person from whom the information is required that describes the required information and
sets out the appropriate regulatory authority’s reasons for requiring it.

A person who is required to provide information under this section must provide it in such
manner and within such reasonable period as may be specified by the appropriate regulatory
authority in the demand for information.

GUIDANCE:

If a person is required to provide a copy of a programme, the manner specified may include
providing a copy of a programme, or a specified number of copies, in a particular format,
such as DVD.

Rule 7: Co-operation™

The provider of an On-Demand Programme Service must co-operate fully with the
appropriate authority for any purpose within section 3680(2) or (3).

GUIDANCE:

A service provider may be required to co-operate for the purposes of an investigation into a

possible failure to comply with the statutory requirements, or in order to calculate applicable

qualifying revenue, or to secure compliance with the United Kingdom’s obligations under the
AVMS Directive.

Rule 8: Compliance with enforcement notifications™

A provider to whom an enforcement natification has been given must comply with it.

Rule 9: Supply of Information*®

Service Providers must supply the following information to users of the service—
@) the Service Provider’'s name;

(b) the Service Provider’s address;

(©) the Service Provider’s electronic address;

(d) the name, address and electronic address of any body which is the appropriate
regulatory authority for any purpose in relation to the Service Provider or the service that
they provide.

4 Section368D(3)(b) of the Act.
15 Section 368l of the Act.

16 Section 368D (2) of the Act. Service Providers should also note the obligation to provide information under
section 3680 of the Act.
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GUIDANCE:

Service Providers have discretion as to how they “supply” the required information to users
of the service. It could be by making the information available on the Service Provider's own
website and/or in response to written requests from users. The main purpose of this
obligation is however to enable users of the service to contact the Service Provider or the
appropriate regulatory authority. It must therefore be freely and easily available to members
of the public on demand.

Suggested format for information:

Name of Service Provider (and logo)
Postal Address

Email address

Web site address

Name, address and electronic address of the appropriate regulatory authority for
editorial content:

ATVOD (and ATVOD logo)

ATVOD Complaints
Thames Court

1 Victoria Street
Windsor, Berkshire

SL4 1YB
complaints@atvod.co.uk

www.atvod.co.uk

Brief description of regulatory role: for example, “ATVOD regulates the editorial
content of on-demand programme services”.

Definition of ‘electronic address’ - section 368D(4)

“Electronic address” means an electronic address to which users may send electronic
communications, and includes any number or address used for the purposes of receiving
such communications.

The Authority for Television On Demand Limited
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Rule 10: Harmful Material: Material Likely to Incite Hatred*’

An on-demand programme service must not contain any material likely to incite hatred
based on race, sex, religion or nationality.

GUIDANCE:

‘Hatred’ is a strong word. It is neither the purpose nor the intention of section 368E(1) of the
Act to restrict legitimate freedom of speech by prohibiting or restricting discussion, criticism
or expressions of antipathy, dislike, ridicule, insult or abuse for groups covered by this
requirement. For example it is permissible to express criticism, dislike or ridicule of a
religious belief system or its practices or urge its adherents to cease practising or to express
views which are sexist, insulting or offensive but which stop short of being likely to incite
hatred.

Content alleged to be likely to incite hatred will be considered in the full context of the
programme and/or on-demand programme service in which it is made available. Intention
will be relevant to determining if material is likely to incite hatred. However, intention may be
inferred having regard to all the circumstances.

This requirement does not replace the applicable criminal law or give ATVOD powers which
are the preserve of the law enforcement authorities.

‘Race’ means a group of persons defined by reference to colour, race or ethnic or national
origins.

Material likely to incite hatred could be contained in the spoken word, behaviour, visual
images or audio sounds or a combination of all or any of these and is likely to include
threatening behaviour or words.

Rule 11: Harmful Material: Protection of Under-18s '8

If an on-demand programme service contains material which might seriously impair the
physical, mental or moral development of persons under the age of eighteen, the material
must be made available in a manner which secures that such persons will not normally see
or hear it.

GUIDANCE:

Service providers should be aware that Ofcom has been asked by Government to
consider whether the new Regulations (as now implemented in the amended Act)
provide sufficient protection for children and young people with regard to sexually
explicit content, and to produce areport to Government in the autumn of 2010. Ofcom
has asked ATVOD to assist in the preparation of that report.

" Section 368 E (1) of the Act.

18 Section 368(E) (2) of the Act.

The Authority for Television On Demand Limited



This section of the Guidance is therefore interim only and is based on ATVOD’s
provisional interpretation, taking a precautionary approach, of the requirements in
Rule 11 which is subject to amendment, as appropriate, following the Government’s
current review.

In light of this and given the importance of protecting children and young people from
harmful content, ATVOD is adopting a precautionary approach to its interpretation of the
wording of the Act and service providers should have this in mind when applying Rule 11 to
the content of their services for the purpose of ensuring compliance.

In considering any particular case, ATVOD’s approach in the first instance, will be to
determine whether the content in question falls within the high statutory test contained in this
requirement.

Clearly, content that is illegal (e.g. criminally obscene or indecent) may not be included in an
on-demand programme service since the provision of such material is unlawful.

Content whose broadcast complies with the Ofcom Broadcasting Code, or that has been
classified by the BBFC in any category except ‘R18’, would not be considered material that
“might seriously impair” and would not therefore be subject to the requirements of Rule 11.

However, adopting a precautionary approach, ATVOD’s interim guidance is that
“material which might seriously impair the physical, mental or moral development of
minors” when provided as part of an on-demand programme service may include
content that has been classified ‘R18’ by the BBFC, or material equivalent to content
classified in that category.

Therefore ‘R18 material or ‘R18’-equivalent content should only be made available in on-
demand programme services in a manner which secures that persons under the age of
eighteen will not normally see or hear it. Service providers should also be aware that the
provision of ‘R18’ material or ‘R18™-equivalent content in a manner which allows children to
access it may constitute a criminal offence under the Obscene Publications Act 1959 &1964
.See the relevant section of the Crown Prosecution Service Legal Guidance to Prosecutors
at http://www.cps.gov.uk/legal/l_to_o/obscene publications/).

‘Material which might seriously impair the physical, mental or moral development of
persons under the age of eighteen’ may also include the types of material listed
below. (This is not intended to be an exhaustive list and is open to review from time to
time.):

content which is illegal, e.g. criminally obscene or indecent;
content which promotes illegal or harmful activity;
highly sexualised portrayals of children ;
pornographic content which:
+ is likely to encourage an interest in sexually abusive activity, for example through the
simulation or description of acts of paedophilia, incest or non-consensual sexual activity,
¢+ involves an act which may cause lasting physical harm,

¢+ involves an act of penetration by any object associated with violence or likely to cause
physical

The Authority for Television On Demand Limited
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harm, or
¢ involves strong physical or verbal abuse.

sexual violence which endorses or eroticises the behaviour with insufficient contextual
justification;

portrayals of sadistic violence or torture with insufficient contextual justification;

graphic images of real injury, violence or death presented with insufficient contextual
justification.

Provided the material is not illegal, content which ATVOD may consider on an interim basis
falls under this Rule (i.e. ‘material which might seriously impair the physical, mental or
moral development of persons under the age of eighteen’) may be made available in an
on demand programme service provided access is controlled in a manner which secures
that persons under eighteen ‘will not normally see or hear’ such material.

ATVOD’s provisional interpretation of this requirement is that there should be in place an
effective Content Access Control System (“CAC System”) which verifies that the user is
aged 18 or over at the point of registration or access by the mandatory use of technical tools
for age verification and, if age verification does not take place each time the user returns to
the service, controls further access to such content when the user returns to the service by
the use of mandatory security controls such as passwords or PIN numbers.

Technical tools which may be acceptable for age verification purposes include:

Confirmation of credit card ownership or other form of payment where mandatory
proof that the holder is 18 or over is required prior to issue.®

A reputable personal digital identity management service which uses checks on an
independent and reliable database, such as the electoral roll.

Other comparable proof of account ownership which effectively verifies age.

Where they are required, CAC Systems must be fit for purpose and effectively managed so
as to ensure that in ATVOD’s opinion persons under the age of eighteen will not normally
see or hear material which “might seriously impair”. ATVOD will consider the adequacy and
effectiveness of CAC Systems on a case by case basis and keep them under review in the
context of on-demand programme services.

As regards who is responsible for any required CAC Systems, including ensuring they are
operating effectively, ATVOD’s ‘Guidance on who needs to notify’ explains how to determine
the person with ‘editorial responsibility’ for the on demand programme service.

19 ATVOD will not regard confirmation of ownership of a Debit, Solo or Electron card or any other card where the
card holder is not required to be 18 or over to be verification that a user of a service is aged 18 or over.

The Authority for Television On Demand Limited
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Meaning of ‘pornographic’

As defined in section 63 of the Criminal Justice and Immigration Act 2008:

An image is “pornographic” if it is of such a nature that it must reasonably be assumed to
have been produced solely or principally for the purpose of sexual arousal.

Where an image forms part of a series of images, the question whether the image is
pornographic is to be determined by reference to:

(@) the image itself, and

(b) if the series of images is such as to be capable of providing a context for the image)
the context in which it occurs in the series of images.

So, for example, where:
(@) an image forms an integral part of a narrative constituted by a series of images, and

(b) having regard to those images as a whole, they are not of such a nature that they
must reasonably be assumed to have been produced solely or principally for the purpose of
sexual arousal,

the image may, by virtue of being part of that narrative, be found not to be pornographic,
even though it might have been found to be pornographic if taken by itself.

Rule 12: Sponsorship?®

(1) An on-demand programme service or a programme included in an on-demand
programme service must not be sponsored—

@) for the purpose of promoting cigarettes or other tobacco products, or
(b) by an undertaking whose principal activity is the manufacture or sale of
cigarettes or other tobacco products.

GUIDANCE:

This includes non-tobacco products or services which share a brand name with a tobacco
product which is prohibited by law from advertising in other UK media. The definition of a
‘tobacco product’ is set out at the end of this section.

(2) An on-demand programme service or a programme included in an on-demand
programme service must not be sponsored for the purpose of promoting a prescription- only
medicine.

GUIDANCE:

Whilst it is possible for a manufacturer of prescription only medicines to sponsor a
programme, sponsorship credits may not contain any references to prescription-only
medicines.

20 gection 368G of the Act.

The Authority for Television On Demand Limited
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(3) An on-demand programme service may not include a news programme or current affairs
programme that is sponsored.

GUIDANCE:

Any programme containing local, national, or international news may be considered by
ATVOD to be a ‘news programme’. Any programme containing explanation and analysis of
current events and issues, including material dealing with political or industrial controversy or
with current public policy may be considered by ATVOD to be a ‘current affairs programme’.
However, comedic treatments of news and current-affairs related matter would not be
interpreted as constituting a ‘news programme’ or a ‘current affairs programme’. Short
specialist reports (including sport, travel and weather reports) may be sponsored provided
they are separated from news or current affairs programmes (e.g. by end credits for the
news or current affairs programme or other appropriate separation).

(4) Paragraphs (5) to (11) apply to an on-demand programme service that is sponsored or
that includes any programme that is sponsored.

(5) The sponsoring of a service or programme must not influence the content of that service
or programme in a way that affects the editorial independence of the provider of the service.

GUIDANCE:

Editorial control over a service or programme should never be ceded to a sponsor.

(6) Where a service or programme is sponsored for the purpose of promoting goods or
services, the sponsored service or programme and sponsorship announcements relating to it
must not directly encourage the purchase or rental of the goods or services, whether by
making promotional reference to them or otherwise.

GUIDANCE:

Content of sponsored programmes

References to the sponsor or its products or services are permitted in a sponsored
programme. However, with the exception of sponsorship announcements, any reference to a
sponsor (including its products, services or trade mark) which is embedded within the
editorial content of a sponsored programme for a commercial purpose and in return for
payment or other valuable consideration will be treated as product placement and should
comply with the requirements set out under Rule 13 below.

Sponsor references (specific or generic) that do not result from a commercial arrangement
should be justified by the editorial requirements of the programme and not be unduly
prominent. In particular they

should not encourage, or appear to encourage, the purchase or use of the sponsor’s
products or services;

The Authority for Television On Demand Limited



should not promote such products or services or portray them in a particularly
favourable or positive light.

If the sponsored programme features a user competition, and the sponsor provides the
competition prize as a condition of the sponsorship arrangement, the prize is therefore
included in the programme in return for payment or other valuable consideration and will be
treated as product placement. Given the manner in which prizes may be described, the
placement of competition prizes is likely to be incompatible with the product placement Rules
(see condition C under Rule 13).

However it is possible for sponsors to donate competition prizes in the programmes they are
sponsoring. Any such references to the sponsor or its products or services should not be
included in the programme as a condition of the commercial arrangement between the
sponsor and the service provider or programme producer. Further, such references will need
to be editorially justified and should not appear to be promotional.

Sponsorship announcements can be made during the programme itself but in such
circumstances should be distinct from the editorial content and should not be unduly
prominent (see guidance below on the content of sponsorship announcements).

Consumer advice programmes

There is no prohibition on the sponsorship of programmes offering users advice on what to
buy or where to go etc. However, any sponsorship arrangement must be fully compliant with
these Rules. Depending on the type of programme, the choice of sponsor for consumer
advice programmes may therefore be limited by Rules 12(5) and 12(6) above.

Sponsorship by a sponsor whose products or services are likely to be featured in the
programme may be considered a breach of Rule 12 because a positive review of the
sponsor's product within the programme could be seen as promotional for the sponsor, and
therefore in breach of Rule 12(6). Deliberate exclusion of the sponsor's product from the
programme in order to avoid a contravention of Rule 12(6) could amount to an unacceptable
influence on the editorial content, and therefore a breach of Rule 12(5).

Content of sponsorship announcements

This requirement extends also to the content of sponsorship announcements. A reference to
a sponsor in the context of the sponsorship arrangement is likely to amount to a sponsorship
announcement. Sponsorship announcements should not contain:

calls to action

encouragements to purchase or use the products or services of the sponsor or a
third party

specific statements or detailed descriptions about the benefits or positive attributes
of the sponsor, its products or services, particularly those capable of objective
substantiation or which are comparative.

The following factors may be taken into account when judging whether a sponsorship
announcement directly encourages the purchase or rental of goods or services:
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What is the primary focus of the announcement? Is the focus of the credits the
sponsorship arrangement itself, or the sponsor’s product or service? If the latter, the
credits are likely to breach the Rule.

What information about the sponsor’s products/services is included in the
announcement? A brief description can help identify the sponsor and the
sponsorship arrangement. Detailed or promotional descriptions, references to
positive attributes, or claims - particularly those that are capable of objective
substantiation - about the sponsor’s products/services (e.g. market leadership,
health benefits, efficacy) are likely to result in credits contravening the Rule. Pack-
shots of the sponsor's product or service are permitted, but should not include
information or claims about a product's pricing or effectiveness.

Does the announcement contain content that is likely to encourage the user to
contact the sponsor? Basic contact details (websites, text short codes, telephone
numbers etc) may be included, but specific website promotions or invitations to
contact the sponsor or purchase goods or services would be likely to breach the
requirement.

(7) Where a service or programme is sponsored for the purpose of promoting an alcoholic
drink, the service or programme and sponsorship announcements relating to it must not—

@) be aimed specifically at persons under the age of eighteen; or
(b) encourage the immoderate consumption of such drinks.
GUIDANCE:

Whether a programme is aimed specifically at persons under the age of eighteen will depend
not only on the content of the programme but also on how it is organised, presented, or
marketed to users. A programme that would not normally be judged to be aimed specifically
at persons under the age of eighteen may nevertheless be found to do so where it is
marketed in a way that is designed to appeal to those under the age of eighteen.

The restriction applies both to the content of the programme and to the content of the
sponsorship credit. “Encourage” and “‘immoderate” will be judged in the context of the
programme itself having regard to all the surrounding circumstances including any editorial
justification and the programme narrative.

(8) A sponsored service must clearly inform users of the existence of a sponsorship
agreement.

GUIDANCE:

Service providers are free to decide how to inform their users that the service itself (or a part
of the service) is sponsored. This may be done — for example - when the service is first
accessed, when browsing the catalogue, or whilst viewing a programme. Any information
given to comply with this rule must also comply with the provisions of Rule 12(10) below.

(9) The name of the sponsor and the logo or other symbol (if any) of the sponsor must be
displayed at the beginning or end of a sponsored programme.
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GUIDANCE:

The purpose of this requirement is to ensure users are aware of the identity of the sponsor
and of the sponsor’s relationship with the sponsored programme. Service providers may
describe this relationship in any manner they wish provided the sponsor's involvement with
the programme is clear to the user, although announcements that suggest the sponsorship
arrangement has in any way compromised the requirements of these Rules should be
avoided.

This is a minimum requirement. Sponsorship announcements may also be made during a
programme. Service providers are advised to consider the frequency, size and duration of
sponsorship announcements made during a programme to ensure that the requirements of
Rule 12(6) are met.

The sponsorship announcement may be integrated with the programme’s title sequence,
provided it clearly identifies the sponsor and its relationship with the programme.

(10) Techniques which exploit the possibility of conveying a message subliminally or
surreptitiously must not be used in a sponsorship announcement.

GUIDANCE:

Subliminal techniques will be regarded as those a viewer is unaware of when watching the
programme or sponsorship announcement in real time.

Surreptitious techniques will be regarded as those by which a viewer may be aware that a
message has been included, but is unaware that it has been done so for the purpose of
advertising.

(11) A sponsorship announcement must not—

@) prejudice respect for human dignity;

(b) include or promote discrimination based on sex, racial or ethnic origin,
nationality, religion or belief, disability, age or sexual orientation;

(©) encourage behaviour prejudicial to health or safety;

(d) encourage behaviour grossly prejudicial to the protection of the environment;

(e) cause physical or moral detriment to persons under the age of eighteen;

® directly encourage such persons to persuade their parents or others to
purchase or rent goods or services;

(9) exploit the trust of such persons in parents, teachers or others; or

(h) unreasonably show such persons in dangerous situations.

GUIDANCE:

It is important to note that the Rules regarding sponsorship announcements apply to the
whole of a sponsorship credit, announcement, or other item or presentational technique
used to identify that a programme or service has been sponsored and the identity of the
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sponsor. They do not apply to material (such as advertising) that may be included adjacent
to the sponsorship announcement.

Definition of ‘sponsored programme’ - section 368G(12) and (13)

A programme included in an on-demand programme service is “sponsored” if a person (“the
sponsor”) other than:

(@) the provider of that service, or
(b) the producer of that programme,

has met some or all of the costs of the programme for the purpose of promoting the name,
trademark, image, activities, services or products of the sponsor or of another person.

A programme is not sponsored if it falls within this definition only by virtue of the inclusion of
product placement® or prop placement® (see Guidance on Rule 13).

Definition of sponsored on-demand programme service - section 368G(15) and (16)

An on-demand programme service is “sponsored” if a person (“the sponsor”) other than the
provider of the service has met some or all of the costs of providing the service for the
purpose of promoting the name, trademark, image, activities, services or products of the
sponsor or another person.

A person is not to be taken to have met some or all of the costs of providing a service only
because a programme included in the service is sponsored by that person.

Definition of a “sponsorship announcement” — section 368G(17)

A “sponsorship announcement” means:

(@) anything included for the purpose of complying with the requirements to clearly
inform users of the existence of a sponsorship agreement and to display at the beginning or
end of a sponsored programme the name of the sponsor and the logo or other symbol (if
any) of the sponsor ; and

(b) anything included at the same time as or otherwise in conjunction with anything within
paragraph (a).

GUIDANCE:

A person meets some or all of the costs of a programme included in a service only if that
person makes a payment or provides other resources for the purpose of meeting or saving
some or all of the costs of:

(@) producing that programme;

21 See section 368H(1) of the Act.

22 See section 368H(2) of the Act.
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(b) transmitting that programme; or

(©) making that programme available as part of the service.

Definition of “tobacco product” — section 1 of the Tobacco Advertising and Promotion Act
2002

“Tobacco product” means a product consisting wholly or partly of tobacco and intended to be
smoked, sniffed, sucked or chewed.

Rule 13: Prohibition of Product Placement and Exceptions?®

Note: Rule 13 applies only in relation to programmes the production of which began after 19
December 2009.

Guidance on Rule 13 is subject to review in light of the impending publication by Ofcom of
new rules and guidance relating to product placement in linear television services.

Prohibited Product Placement

Product placement is prohibited in children’s programmes included in on-demand
programme services.

GUIDANCE:

The statutory definition of “Children’s programme” is set out at the end of this section.
ATVOD regards this definition as extending to programmes acquired from overseas but
excluding films which were originally made for cinema.

Product placement is prohibited in on-demand programme services if—
@) it is of cigarettes or other tobacco products,

(b) it is by or on behalf of an undertaking whose principal activity is the manufacture or
sale of cigarettes or other tobacco products, or

(©) it is of prescription-only medicines.
GUIDANCE:

This includes non-tobacco products or services which share a brand name with a tobacco
product which are prohibited by law from advertising in other UK media. The definition of a
‘tobacco product’ is set out at the end of this section.

Product placement of alcoholic drinks must not—
@) be aimed specifically at persons under the age of eighteen;

(b) encourage immoderate consumption of such drinks.

= gection 368H of the Act
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GUIDANCE:

Whether a placement is aimed specifically at persons under the age of eighteen will be
judged not only on the content of the programme but also on the context in which the
placement is presented.

“Encourage” and “‘immoderate” will be judged in the context of the programme itself, having
regard to all the surrounding circumstances including any editorial justification and the
programme narrative.

Permitted Product Placement

Subiject to the above, product placement is otherwise permitted in programmes included in
on-demand programme services provided that—

(@) conditions A to F below are met, and

(b) where the programme featuring the product placement has been produced or
commissioned by the Service Provider or any connected person, condition G is also met.

Conditions A to F

A:

The programme in which the product, service or trademark, or the reference to it, is included
is—

a) a film made for cinema;

b) a film or series made for a television programme service or for an on-demand
programme service;

C) a sports programme; or

d) a light entertainment programme.

GUIDANCE:

‘A film made for cinema’ is a film originally made for showing in the cinema.

‘Films and series made for audiovisual media services’ potentially includes an enormous
range of programming, both scripted and non-scripted. The sheer variety of programme
concepts and formats therefore makes it difficult to provide hard and fast guidance about
whether particular types of television films and programmes are excluded from the permitted
genres for product placement.

‘Sports programmes’ includes both coverage of sports events and programmes about sport.
However, a news programme which covers issues arising from sport will not be considered a
‘sports programme’.

‘Light entertainment programmes’ like ‘films and series’, also refers to a very wide range of
programming. Soap operas, comedy, variety, quizzes, game shows, talent contests and
‘reality’ programmes may fall within this category, but new concepts and formats appear all
the time.

Product placement is permitted in ‘magazine’ programmes that may contain news and/or
children’s content in as far as they can be regarded as belonging to any of the permitted
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categories of films’, ‘series’, or ‘light entertainment’. However, product placement is not
permitted in those segments of such programmes which are news and/or children’s
programming.

B

The product placement has not influenced the content of the programme in a way that
affects the editorial independence of the provider of the service.

GUIDANCE:

Editorial control of the programme should never be ceded to any party seeking the
placement of the product via the product placement agreement.

Placed storylines, subjects, or themes are not compatible with the requirements.
Agreement may be reached as to how a product will be placed, for example that:
e a character or presenter will interact with or refer to a specific product,

e a product will be positioned in a shot or scene (i.e. in a shop, on a table in a restaurant,
on the side of a vehicle etc),

o alogo will appear on a presenter or character’s clothing

Service Providers should however retain discretion to choose the exact timing and/or
positioning of a product or brand on-screen and must retain final control over editorial
decisions.

C

The product placement does not directly encourage the purchase or rental of goods or
services, whether by making promotional reference to those goods or services or otherwise.

GUIDANCE:
Product placement -
e must not encourage the purchase or rental of the product or service;

e must not promote the product or service or portray them in a particularly favourable or
positive light.

The donation of a competition prize is likely to be treated as prop placement provided the
Service Provider or producer receives no benefit beyond the value of the prize itself for
featuring the prize in a programme. If the Service Provider or producer receives payment or
other valuable consideration in return for including prizes in a programme, this is likely to be
treated a product placement. Given the manner in which prizes may be described the
placement of competition prizes is likely to be incompatible with this Rule.

Whilst product placement is not prohibited in consumer advice programmes, a positive
review of a product that has been placed within the programme could be seen as
promotional for the product, and therefore in contravention of this Condition.
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D

The programme does not give undue prominence to the products, services or trademarks
concerned.

GUIDANCE:

There is a requirement that product placement must not be unduly prominent. Therefore,
product placement is acceptable only when it involves products or services appearing in a
way that is justified by the editorial context in which they appear.

In assessing whether a programme has given undue prominence to a product or service
included as a result of product placement, the term “due” is important. The manner in which
a product or service (including company names, brand names, logos, trademarks etc)
appears or is referred to in a programme will therefore be judged against the editorial
requirements of the programme and the editorial justification for the presence of the product
or service in the programme.

E

The product placement does not use techniques which exploit the possibility of conveying a
message subliminally or surreptitiously.

GUIDANCE:

Subliminal techniques will be regarded as those a viewer is unaware of when watching the
programme or sponsorship announcement in real time.

Surreptitious techniques will be regarded as including those by which a viewer may be aware that a
message has been included, but is unaware that it has been done so for the purpose of advertising.

F

The way in which the product, service or trade mark, or the reference to it, is included in the
programme by way of product placement does not—

@) prejudice respect for human dignity;

(b) promote discrimination based on sex, racial or ethnic origin, nationality, religion or
belief, disability, age or sexual orientation;

(©) encourage behaviour prejudicial to health or safety;

(d) encourage behaviour grossly prejudicial to the protection of the environment;

(e) cause harm to persons under the age of eighteen;

® directly encourage such persons to persuade their parents or others to purchase
or rent goods or services;

(9) exploit the trust of such persons in parents, teachers or others; or

(h) unreasonably show such persons in dangerous situations.

G
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The on-demand programme service in question signals appropriately the fact that product
placement is contained in a programme, no less frequently than—

(a) at the start and end of such a programme, and

(b) in the case of an on-demand programme service which includes advertising breaks
within it, at the recommencement of the programme after each such advertising break.

Condition G applies only where the programme featuring the product placement has been
produced or commissioned by the provider of the service or any connected person.

GUIDANCE:

Product placement could be indicated by a logo or script appearing on the screen, or by a
spoken announcement, or in other ways. These (and other) alternatives are not mutually
exclusive — there could for example be both a logo and a spoken announcement.

Service providers are free to decide how much screen space an announcement about
product placement should take up, and how long it should stay on screen, subject to it
complying with Conditions C, D, and E.

A script or announcement could refer simply to the fact that the programme contains product
placement (for example, ‘This programme contains product placement’) or it could say
something about what was placed (for example, ‘This programme contains product
placement of Product X’) or who placed it ('This programme contains product placement by
the Advertiser Y') subject to it complying with Conditions C, D, and E.

It is also possible for a logo to appear on screen at the point in the programme where a
placed product appears provided, again, that Conditions C, D, and E are complied with and
provided that the signal also complies with this requirement.

Definition of “Product placement”*

“Product placement”, in relation to a programme included in an on-demand programme
service, means the inclusion in the programme of, or of a reference to, a product, service or
trade mark, where the inclusion:

@) is for a commercial purpose,

(b) is in return for the making of any payment, or the giving of other valuable
consideration, to any relevant provider or any connected person, and

(c) is not prop placement.

Definition of “Prop placement”®

“Prop placement”, in relation to a programme included in an on-demand programme service,
means the inclusion in the programme of, or of a reference to, a product, service or trade
mark where:

4 Section 368H(1) of the Act.

% Section 368H(2) of the Act.
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(@) the provision of the product, service or trade mark has no significant value; and

(b) no relevant provider, or person connected with a relevant provider, has received
any payment or other valuable consideration in relation to its inclusion in, or the reference to
it in, the programme, disregarding the costs saved by including the product, service or
trademark, or a reference to it, in the programme.

Definition of “Children’s programme”?®

“Children’s programme” means a programme made:
(@) for a television programme service or for an on-demand programme service, and

(b) for viewing primarily by persons under the age of sixteen

Definition of “tobacco product” — section 1 of the Tobacco Advertising and Promotion Act
2002

“Tobacco product” means a product consisting wholly or partly of tobacco and intended to be
smoked, sniffed, sucked or chewed.

Other Definitions for Rule 13

“Film made for cinema” means: a film made with a view to its being shown to the general
public first in a cinema.

“‘Relevant provider”, in relation to a programme, means:

(@) the provider of the on-demand programme service in which the programme is
included; and

(b) the producer of the programme.

“Residual value” means: any monetary or other economic value in the hands of the relevant
provider other than the cost saving of including the product, service or trademark, or a
reference to it, in a programme.

“Significant value” means: a residual value that is more than trivial.

“Trade mark”, in relation to a business, includes: any image (such as a logo) or sound
commonly associated with that business or its products or services.

% Section 368R(1) of the Act.
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