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Section1 

Executive Summary 

1.1 This is a Statement by the Authority for Television On Demand (ñATVODò), the body 

that Ofcom designated (ñthe Designationò)1 on 18 March 2010 as the co-regulator for 

video on demand (ñVODò) editorial content made available on On-Demand 

Programme Services (ñODPSò).   

 

1.2 ATVOD has been designated various statutory functions in relation to the regulation 

of ODPS including requiring Service Providers to pay an annual fee in respect of 

each service they provide. Such fees are subject to Ofcomôs prior written approval. 

Under the Communications Act 2003 (as amended)(ñthe Actò)2 the fees set must 

represent the appropriate contribution of the provider towards meeting the estimated 

costs3 to be incurred in the relevant year4 and be justifiable and proportionate having 

regard to the provider who will be required to pay it and the functions in respect of 

which it is imposed5.  

 

1.3 The Statement sets out ATVODôs response to submissions made to the joint 

consultation by ATVOD and Ofcom on proposals for regulatory fees for on-demand 

programme services for the period 1 April 2011 to 31 March 2012 (ñthe Year Two 

Fees Consultationò)6 and records ATVODôs decision in relation to the fees to be set 

with regard to ODPS for the period 1 April 2011 to 31 March 2012 (ñYear Two Feesò).  

 In doing so, the Statement assesses the impact of the different proposals on relevant 

stakeholders which has been taken into account in reaching a decision. 

 

1.4 This Statement also sets out Ofcomôs approval of the amount and structure of the 

Year Two Fees since ultimate responsibility for setting regulatory fees for the period 

1 April 2011 to 31 March 2012 (ñYear Twoò) rests with Ofcom. 

 

1.5 A total of 26 submissions were received, all of which have been given careful 

consideration in reaching a decision. Of the 84 entities that have notified a service to 

date, responses were received from 28 (some responses were ógroup responsesô 

covering more than one service provider). Two thirds of service providers did not 

express a view on the proposals and options set out in the Consultation. However, 

                                                             
1
 The Designation can be found at: http://stakeholders.ofcom.org.uk/binaries/broadcast/tv-

ops/designation180310.pdf 
2
 Annex 1 lays out the legal framework relating to the relevant statutory provisions in relation to the 

setting of fees. 
3
 As well as ATVODôs estimated costs, the likely costs also reflect an estimated amount of Ofcomôs 

recouped costs for the year which are the costs that Ofcom incurs when carrying out those regulatory 
tasks relating to ODPS that it has not designated to ATVOD; and the functions in respect of which 
fees are imposed include both functions delegated to ATVOD and the functions retained by Ofcom.  
4
 See Section 368NA(3)(a) of the Act. 

5
 See Section 368NA(3)(b) of the Act. 

6
 See 

http://www.atvod.co.uk/uploads/files/2011_ATVOD_Ofcom_Consultation_on_Year_Two_Fees_p34_ti
tle_restored.pdf  

http://stakeholders.ofcom.org.uk/binaries/broadcast/tv-ops/designation180310.pdf
http://stakeholders.ofcom.org.uk/binaries/broadcast/tv-ops/designation180310.pdf
http://www.atvod.co.uk/uploads/files/2011_ATVOD_Ofcom_Consultation_on_Year_Two_Fees_p34_title_restored.pdf
http://www.atvod.co.uk/uploads/files/2011_ATVOD_Ofcom_Consultation_on_Year_Two_Fees_p34_title_restored.pdf
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those that did submit a response were responsible for 43% of notified services. 

ATVOD received 4 responses from entities which had not notified a service to 

ATVOD. ATVOD has taken into account all these responses and in coming to its 

decision,  has modified its proposals for concessionary rates, and the chosen option 

for non-concessionary rates, in light of its statutory duties and the strength and 

weight of arguments contained in the submissions from stakeholders. 

 

1.6 Since the publication of the Consultation on 18 February, the financial position in 

relation to Year One has improved significantly for two reasons. Firstly, as a result of 

ATVODôs careful housekeeping, actual Year One costs are £13,611 lower than the 

Estimated Year One Costs. Secondly, following further developments in ATVODôs 

ongoing scope investigations, there has been an increase of £49,365 in the projected 

Year One Income. This has resulted in a projected surplus of £10,219, rather than 

the Estimated Year One Deficit of £52,757 set out in the Year Two Fees 

Consultation.   

 

1.7 Carrying forward a surplus from Year One, rather than a deficit, clearly reduces the 

aggregate amount of Year Two fees required. The aggregate amount of Year Two 

fees required has been further reduced by: Ofcomôs decision, following its 

comprehensive Expenditure Review Project, to reduce its projected estimate for 

costs to be óre-chargedô to ATVOD by Ã5,000; and the decision by the Department 

for Culture, Media and Sport to defer by 18 months the repayment of the outstanding 

órepayable grantô provided to ATVOD in March 2010. 

 

1.8 An increase in the number of ODPS notified in Year One has led to a corresponding 

increase in our estimate of the number of ODPS that will be liable to pay fees in Year 

Two (see para 1.8 below) and this in turn has reduced the average amount of Year 

Two fees payable by service providers. We now expect that the average fee paid in 

Year Two will be 5.5% lower than the average paid in Year One. 

 

Summary of decision 

1.9 Having duly considered and taken account of the responses to the Year Two Fees 

Consultation and in light of all the information currently available and the relevant 

legislative provisions, ATVOD has decided that: 

 

¶ having reviewed the estimate of the number of notified services for Year Two 

in light of the number services now expected to notify for the period up to 31 

March 2011 (ñYear Oneò), the previous working assumption that fees should 

be calculated on the basis of an estimated 130 notifiable services should be 

changed to 150; 

 

¶ having taken into account the lower than previously estimated costs of 

performing the designated functions in Year One and Year Two, and the 

higher than previously estimated amount of fees raised in Year One, and the 

decision by the Department of Culture Media and Sport to defer payment of 

the outstanding balance of the repayable grant provided prior to designation, 

the previous working assumption that the aggregate amount of fees required 
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in Year Two would be £520,377 should be changed to £403,201. The 

average fee paid in Year Two is therefore projected to be £2,688 compared 

with £2,845 in Year One; and 

 

¶ a banded approach to the setting of fees, based on the turnover of the 

provider of the ODPS (ñProvider Revenueò), is the most appropriate basis to 

adopt for Year Two in order to ensure that ATVOD is adequately funded to 

carry out its regulatory activities for the period 1 April 2011 to 31 March 2012 

and that the fees are justifiable and proportionate having regard to the 

provider required to pay them. 

 

Concessionary rates 

 

¶ concessionary rates should apply for services provided by non-commercial 

service providers and for services provided by small scale and micro scale 

service providers with no affiliation to a larger company. These concessionary 

rates should be based on the proposals set out in the Consultation Document 

but with modifications made in light of the weight and strength of arguments 

made in submissions to the Consultation, and in light of the reduction in the 

estimate of the aggregate amount of Year Two Fees required; 

 

¶ the concessionary rates should be lower than set out in the Consultation and, 

in response to specific proposals made in submissions, should be payable 

only when an eligible service has been operating for three months7, and  

thereafter in quarterly instalments. The concessionary rate tariff will therefore 

be as follows: 

 

Non-Commercial Concessionary Rate: Service provider is 

i) a registered charity; or 

ii) a community interest company; or  

iii)  a not-for-profit company operating in the public interest; or 

iii) The Welsh Authority. 

¶ £100 for the first service. 

¶ £100 for all subsequent services from the same provider. 

 

A Commercial Micro-scale Concessionary Rate: Service provider  

 i) has no affiliation to a larger company; and  

  ii) satisfies one of the two conditions below: 

(a) had a turnover of less than £50,000 in the last 

accounting year for which figures are available; or 

                                                             
7
 This temporary waiver will apply only if the service provider has, prior to launching the service, received from 

ATVOD confirmation of its qualification for a concessionary rate and has submitted to ATVOD a completed 
notification form for the new service 



 

The Authority for Television On Demand Limited 
Registered in England and Wales No. 5137314 

ATVOD Statement on Year Two Fees 
 

6 

(b) is in the first year of trading and expect to have a 

turnover of less than £50,000 in that first year. 

¶ £150 for the first service. 

¶ £150 for all subsequent services from the same provider. 

 

A Commercial Small-scale Concessionary Rate: Service provider: 

  i) has no affiliation to a larger company; and  

ii) satisfies one of the two conditions below: 

(a) had a turnover of less than £100,000 in the last 

accounting year for which figures are available; or 

(b) is in the first year of trading and expect to have a 

turnover of less than £100,000 in that first year. 

¶ £200 for the first service. 

¶ £200 for all subsequent services from the same provider. 

 

Standard rates 

 

¶ the standard fee structure should be  based on Option B1 in the Year Two 

Fees Consultation, but with modifications made in light of the weight and 

strength of arguments made in submissions to the Consultation, and in light of 

the reduction in the estimate of the aggregate amount of Year Two Fees 

required. 

 

¶ the standard tariff bands should be set at follows: 

 

Super A Rate: Provider Revenue is greater than £25.9m 

¶ £10,350 for the first service 

¶ £800 for all subsequent services from the same provider (with the total 

amount to be paid in respect of all services provided by a single provider 

being capped at £25,000); 

 

A Rate: Provider Revenue is greater than £6.5m but not more than £25.9m 

¶ £5,175 for the first service 

¶ £800 for all subsequent services from the same provider (with the total 

amount to be paid in respect of all services provided by a single provider 

being capped at  £25,000); 

 

B Rate8: Provider Revenue is £6.5m or less; or the service provider is in the 

first year of operation 

¶ £800 for the first service 

¶ £400 for all subsequent services from the same provider (with the total 

amount to be paid in respect of all services provided by a single provider 

being capped at £25,000). 

                                                             
8
 Fees payable by providers qualifying for the B Rate can be paid by quarterly instalment 
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¶ where two or more service providers are wholly and directly9 owned by the 

same parent company, the service providers may opt to be assessed on the 

basis of group turnover with the result that the cap on total fees payable will 

also apply at the group level10. 

 

Background 

 

1.10 On 18 February 2011, in accordance with our statutory duty to consult11 with 

providers likely to be required to pay a fee during Year Two, we published the Year 

Two Fees Consultation. In Section 2 of this Statement, we set out the background to 

the consultation. 

 

Stakeholder responses 

 

1.11 In Section 3, we set out details of the 26 responses to the consultation. In summary, 

these responses indicated: 

¶ a preference for Option B (a banded fee structure based on Provider Revenue) 

over Option A (a flat-rate fee) or over other proposed fee structures; 

¶ among the variants of Option B, a marginal preference for Option B1; and 

¶ support for concessionary rates for non-commercial service providers and for 

small scale and micro scale service providers, broadly in line with the qualification 

criteria outlined in the proposals set out in the Consultation  

 

ATVOD‟s response and decision 

 

1.12 In Section 4, we set out ATVODôs response to the submissions made to the Year 

Two Fees Consultation, and the reasons for our decision. 

 

Year Two Fee Tariff 

 

1.13 In Section 5, we provide a table setting out the rates that apply in each band, details 

of the temporary waiver for new services from providers who qualify for a 

concessionary rate, and confirmation of the ability to pay in quarterly instalments for 

providers who qualify for a concessionary rate or for rate B. We also set out the 

procedure by which service providers can apply for rates below the Super A Rate 

and the evidence required in support of such applications. 

 

                                                             
9
 óDirectlyô means not owned through intermediary companies. 

10
 For these purposes service providers will only be considered to be part of the same group if they are entities 

which are wholly and directly owned by the same parent company.   
11

 See Section 368NA(5)(c) of the Act. 
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Ofcom‟s approval of the fees 

 

1.14 In Section 6, we set out Ofcomôs approval of the Year Two Fees, as required by the 

Designation, Ofcom having ultimate responsibility for setting the amount of the 

regulatory fees to be paid for Year Two. 

 

Next steps 

 

1.15 In Section 7, we set out the next steps we will take in the process of requiring 

payment of fees in relation to Year Two. We also indicate next steps being taken in 

relation to the development of appropriate fee arrangements for year three and 

beyond. 
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Section 2 

Background 

2.1 This is a Statement by the Authority for Television On Demand (ñATVODò), the body 

that Ofcom designated (ñthe Designationò)12 on 18 March 2010 as the co-regulator for 

video on demand (ñVODò) editorial content made available on On-Demand 

Programme Services (ñODPSò). 

 

2.2 ATVOD  has been designated various statutory functions in relation to the regulation 

of ODPS including requiring Service Providers to pay an annual fee in respect of 

each service they provide. Such fees are subject to Ofcomôs prior written approval. 

Under the Communications Act 2003 (as amended)(ñthe Actò)13 the fees set must 

represent the appropriate contribution of the provider towards meeting the estimated 

costs14 to be incurred in the relevant year15 and be justifiable and proportionate 

having regard to the provider who will be required to pay it and the functions in 

respect of which it is imposed16.  

 

2.3 The Statement sets out ATVODôs response to submissions made to the joint 

consultation by ATVOD and Ofcom on proposals for regulatory fees for on-demand 

programme services for the period 1 April 2011 to 31 March 2012 (ñthe Year Two 

Fees Consultationò)17 and records our decision in relation to the fees to be set with 

regard to ODPS for the period 1 April 2011 to 31 March 2012 (ñYear Two Feesò).  

 

2.4 The Statement also sets out Ofcomôs approval of the Year Two Fees, as ultimate 

responsibility for the amount of the regulatory fees for the period 1 April 2011 to 31 

March 2012 (ñYear Twoò) rests with Ofcom. 

 

2.5 The purpose of the consultation was to consult  on the regulatory fees to be set for 

Year Two  which will be payable by providers of video on demand (ñVODò) services 

that fall within the definition of an ODPS 18 under section 368A of the Act.  These 

services are subject to regulation19 by Ofcom and ATVOD.  

                                                             
12

 The Designation can be found at: http://stakeholders.ofcom.org.uk/binaries/broadcast/tv-
ops/designation180310.pdf  
13

 Annex 1 lays out the legal framework relating to the relevant statutory provisions in relation to the 
setting of fees. 
14

 As well as ATVODôs estimated costs, the likely costs also reflect an estimated amount of Ofcomôs 
costs for the year; and the functions in respect of which fees are imposed include both functions 
delegated to ATVOD  and the functions retained by Ofcom. 
15

 See Section 368NA(3)(a) of the Communications Act 2003 (as amended (ñthe Actò). 
16

 See Section 368NA(3)(b) of the Act. 
17

 See 
http://www.atvod.co.uk/uploads/files/2011_ATVOD_Ofcom_Consultation_on_Year_Two_Fees_p34_ti
tle_restored.pdf  
18

 The concept of an ñon-demand programme serviceò was introduced into the legislation by the 
Audiovisual Media Services Regulations (ñ2009 Regulationsò). For guidance as to which services 
might fall within the definition of an ODPS, see Guidance on who needs to notify (óScope Guidanceô), 
available at www.atvod.co.uk 

http://stakeholders.ofcom.org.uk/binaries/broadcast/tv-ops/designation180310.pdf
http://stakeholders.ofcom.org.uk/binaries/broadcast/tv-ops/designation180310.pdf
http://www.atvod.co.uk/uploads/files/2011_ATVOD_Ofcom_Consultation_on_Year_Two_Fees_p34_title_restored.pdf
http://www.atvod.co.uk/uploads/files/2011_ATVOD_Ofcom_Consultation_on_Year_Two_Fees_p34_title_restored.pdf
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2.6 The legislative and regulatory background to the setting of these regulatory fees and 

the factors associated with setting a regulatory fees structure for ODPS, including 

Ofcomôs guidance20 as to the Charging Principles it applies when making decisions in 

the area of fee-setting, are set out in full in the Year Two Fees Consultation21. 

2.7 The proposals and options set out in the Year Two Fees Consultation were: 

Proposal 1: Non-commercial ODPS providers (registered charities, community 

interest companies, not-for-profit companies operating in the public interest) should 

pay a fee of £150 per service. 

Proposal 2: óMicro-scaleô commercial ODPS providers (with turnover of less than 

£50,000 per annum) should pay a fee of £250 per service. 

Proposal 3: óSmall-scaleô commercial ODPS providers (with turnover of £50,000 to 

£100,000) pay a fee of £500 per service.   

Option A (Flat-rate fee). We proposed and asked for stakeholders views on a 

possible flat-rate fee. Such an approach would be a continuation of the approach to 

fees taken in Year One. Given a working assumption that the estimated aggregate 

amount of fees that would be required in Year Two is £520,377, and assuming that 

£4,50022 would be generated through concessionary fees, and that 130 services 

would pay the flat-rate fee, we estimated a flat-rate fee of £3,968 per service. 

Option B (Fees based on ODPS provider revenue). We proposed and asked for 

stakeholders views on a possible fee structure in which the fee paid by an ODPS 

provider reflected the size of that ODPS provider, as reflected in its turnover. We 

requested stakeholdersô views on three variants of Option B. 

Option B1 (ODPS Provider Revenue Model with Three Bands – with large 

providers being those over £25.9 million turnover). Option B1 was 

informed by the data reporting regime set out in the Companies Act 2006. The 

publicly available data from Companies House relating to the providers of 

ODPS would enable division of ODPS providers into three groups:  

                                                                                                                                                                                             
http://atvod.co.uk/downloads/Guidance%20on%20who%20needs%20to%20notify%20Edition%203%
20%28191010%29.pdf    
19 See the Audiovisual Media Services Regulations 2009 (SI 2009/2979)(ñthe 2009 Regulationsò), 
http://www.legislation.gov.uk/uksi/2009/2979/contents/made  
20

 See Ofcomôs consultation Principles for setting Licence Fees and Administrative Charges (ñthe 
Charging Principlesò), published on 30 September 2004, 
http://www.ofcom.org.uk/consult/condocs/licence_admin_fee/llicence_admin.pdf; and Ofcomôs 
Statement of Charging Principles

 
(ñthe Charging Principlesò) published on 8 February 2005, 

http://www.ofcom.org.uk/consult/condocs/socp/statement/charging_principles.pdf 
21

 
http://atvod.co.uk/uploads/files/2011_ATVOD_Ofcom_Consultation_on_Year_Two_Fees_p34_title_re
stored.pdf 
22

 Our working assumption is of 15 services qualifying for concessionary fees in Year Two, and for 
purely illustrative purposes only, on the assumption that the concessionary rates in paragraph 1.10 
were to be adopted, we have assumed: five services would pay £150; five services would pay £250; 
and five services would pay £500. 

http://atvod.co.uk/downloads/Guidance%20on%20who%20needs%20to%20notify%20Edition%203%20%28191010%29.pdf
http://atvod.co.uk/downloads/Guidance%20on%20who%20needs%20to%20notify%20Edition%203%20%28191010%29.pdf
http://www.legislation.gov.uk/uksi/2009/2979/contents/made
http://www.ofcom.org.uk/consult/condocs/licence_admin_fee/llicence_admin.pdf
http://www.ofcom.org.uk/consult/condocs/socp/statement/charging_principles.pdf
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¶ óSuper A rateô: services provided by ODPS providers with total turnover 

of more than £25.9 million. Based on the estimates available at the time, 

we suggested an appropriate rate would be £12,330 for the first service 

and £1,000 for second and subsequent services from the same 

provider, with a maximum total fee of £25,000 per provider; 

 

¶ óA rateô: services provided by ODPS providers with total turnover of 

between £6.5 million and Ã25.9 millionô. Based on the estimates 

available at the time, we suggested an appropriate rate would be £6,165 

for the first service and £1,000 for second and subsequent services 

from the same provider, with a maximum total fee of £25,000 per 

provider; and 

 

¶ óB rateô: services provided by ODPS providers with total turnover of not 

more than £6.5 million or which were in their first year of trading. Based 

on the estimates available at the time, we suggested an appropriate rate 

would be £1,000 for the first service and £500 for second and 

subsequent services from the same provider, with a maximum total fee 

of £25,000 per provider. 

 

Option B2 - ODPS Provider Revenue Model with Three Bands (with large 

providers over £100 million turnover). This option was a variation of Option 

B1, but with a higher turnover threshold for the óSuper A rateô band of Ã100 

million. This would result in fewer ODPS providers being required to pay the 

óSuper A rateô. It would be possible under this option to enable division of 

services into three groups:  

¶ óSuper A rateô: services provided by ODPS providers with total turnover 

of more than £100 million.  Based on the estimates available at the time, 

we suggested an appropriate rate would be £13,950 for the first service 

and £1,000 for second and subsequent services from the same 

provider, with a maximum total fee of £25,000 per provider; 

 

¶ óA rateô: services provided by ODPS providers with total turnover of 

between £6.5 million and £100 million.  Based on the estimates  

available at the time, we suggested an appropriate rate would be £6,975 

for the first service and £1,000 for second and subsequent services 

from the same provider, with a maximum total fee of £25,000 per 

provider; and 

 

¶ óB rateô: services provided by ODPS providers with total turnover of not 

more than £6.5 million or which were in their first year of trading. Based 

on the estimates available at the time, we suggested an appropriate rate 

would be £1,000 for the first service and £500 for second and 

subsequent services from the same provider, with a maximum total fee 

of £25,000 per provider. 
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Option B3 - ODPS Provider Revenue Model with Five Bands. Option B3 

provided for a more graduated fee structure, with the first four groups being 

defined by reference to existing Ofcom tariff bands for TLCS services; the fifth 

would comprise services provided by providers with total turnover of not more 

than £6.5 million or which were in their first year of trading: 

¶ óSuper A rateô: services provided by ODPS providers with total turnover 

of more than £75 million. Based on the estimates available at the time, 

we suggested an appropriate rate would be £14,580 for the first service 

and £1,500 for second and subsequent services from the same 

provider, with a maximum total fee of £25,000 per provider; 

 

¶ óA rateô: services provided by ODPS providers with total turnover of 

between £35 million and £75 million. Based on the estimates available 

at the time, we suggested an appropriate rate would be £7,290 for the 

first service and £1,000 for second and subsequent services from the 

same provider, with a maximum total fee of £25,000 per provider; 

 

¶ óB rateô: services provided by ODPS providers with total turnover of 

between £10 million and £35 million. Based on the estimates available 

at the time, we suggested an appropriate rate would be £3,645 for the 

first service and £750 for second and subsequent services from the 

same provider, with a maximum total fee of £25,000 per provider; 

 

¶ óC rateô: services provided by ODPS providers with total turnover of 

between £6.5 million and £10 million. Based on the estimates available 

at the time, we suggested an appropriate rate would be £1,823 for the 

first service and £500 for second and subsequent services from the 

same provider, with a maximum total fee of £25,000 per provider; and 

 

¶ óD rateô: services provided by ODPS providers with total turnover of not 

more than £6.5 million or which were in their first year of trading. Based 

on the estimates available at the time, we suggested an appropriate rate 

would be £1,000 for the first service and £500 for second and 

subsequent services from the same provider, with a maximum total fee 

of £25,000 per provider. 

 

2.8 In this document we: 

¶ set out stakeholdersô views on the range of different options for setting the 

Year Two fees to be paid by ODPS providers and on a range of factors that 

have a bearing on those fees (Section 3); 

¶ set out our response to the views of stakeholders and our decision in relation 

to the Year Two Fees (Section 4); 

¶ set out the tariff for Year Two Fees (Section 5); 

¶ set out Ofcomôs approval of the Year Two Fees (Section 6); and 

¶ set out the next steps we will take in the process of requiring payment of fees 

in relation to Year Two (Section 7). 
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Section 3 

Stakeholder Responses  

3.1 In this section we provide information on the responses received to the Year Two 

Fees Consultation. 

 

3.2 In total, 26 responses were considered by ATVOD. Of these, 21 were received on or 

before 1 April, the published closing date for responses. One response was received 

the day after the deadline and was accepted. Four respondents contacted ATVOD 

before the deadline and requested an extension, and the latest of these submissions 

was accepted on 12 April. After that date ATVOD informed stakeholders who 

inquired about the Consultation that the deadline for submissions had passed and 

the final number of submissions received was published on the ATVOD website 

along with all the non-confidential responses. 

 

3.3 A response submitted on 26 April, 25 days after the closing date, was not accepted 

on the grounds that (a) no extension to the deadline had been sought or agreed prior 

to the closing date for responses and (b) since 12 April we had directly (in telephone 

conversations and e mail correspondence) and indirectly (by publishing the final 

number of responses on our website) indicated to other stakeholders that we were no 

longer accepting submissions. This approach was necessary due to the need for 

ATVOD to come to a decision in respect of Year Two Fees as soon as practicable, 

having regard to its duties. 

 

3.4 Of the 26 responses accepted, 22 were from a provider of a notified service, or from 

a group to which a provider of a notified service was affiliated, or from a provider who 

had notified a service in the past. Of the remaining four responses, three were from 

organisations representing interested third parties, and one was from a company with 

a particular interest in the impact of the fees on very small scale service providers. 

 

3.5 Four respondents requested confidentiality and are not named in this statement. 

References to the content of confidential submissions have been made in a manner 

which does not identify the respondent.  

 

3.6 The non-confidential respondents were: ITV Consumer Ltd; Serious Leisure TV; 

PACT; Justin Dos Santos Ribeira T/A Joybear Pictures; Zype TV; Media Squad Ltd; 

STV; Liverpool FC TV; SeeSaw IPTV Ltd; Channel 5 Broadcasting Ltd; Virgin Media; 

BT; Professional Publishers Association; Itzon TV; S4C; NBC Universal; Canis Media 

Ventures; BBC Worldwide; Joining the Docs TV; Channel 4 Television Corporation; 

United for Local Television (ñULTVò); and Discovery Communications Europe Ltd. 
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Question 1 

Do you agree that we should take account of Ofcom‟s Charging principles in 

setting fees for ODPS providers? 

 

3.7 14 respondents made no comment, 5 expressed agreement, 2 expressed agreement 

with caveats, 1 expressed comments which we regard as broadly neutral and 4 

expressed disagreement. 

 

3.8 Among those expressing agreement, Channel 5 commented that "We continue to 

believe that the Ofcom Charging Principles are a good starting point for consideration 

of the ATVOD fee structure."  

 

3.9 While expressing agreement with the principle of taking account of Ofcomôs charging 

principles, Liverpool FC TV also commented in their answer on the application of 

those principles with regard to one of the options set out in the consultation: ñWe 

agree that ATVOD should take account of Ofcomôs charging principles in the 

interests of consistency but question whether the use of Relevant Turnover is the 

most appropriate source and if it is ñproportional to the ability to payòò. 

 

3.10 The responses agreeing, but with caveats were from STV and BBC Worldwide. STV 

agreed provided that  "the aggregate amount of fees should meet the cost of carrying 

out the relevant functions and no moreò while BBC Worldwide stated that ñThe 

Charging principles may be a useful place to start but these should not be considered 

in a vacuum. A successful and efficient co-regulatory regime should include 

reference to obligations upon the regulator to (a) deliver value to the industry through 

cost-efficient, proportionate regulation and (b) prevent the costs of regulation from 

increasing year-on-year beyond an RPI increase. These service standards should 

form the context of the Charging Principles for a co-regulatory regime. As an 

alternative to (b), like Ofcom, ATVOD should have a financial cap imposed upon it.ò 

 

3.11 Among the four disagreeing, ULTV stated that ñULTV does not believe it is helpful to 

seek to make a comparison between VOD notification fees and Ofcom licence fees 

or their underlying principlesò because of the inherent differences between a 

licensing regime and a requirement to notify. ULTV go on to state that ñOfcomôs 

charging principles have no direct relevance to this consultationò.  The other 

dissenting respondents offered no further comment. 

 

Question2 

Do you have any comments on the costs of performing the designated 

functions in Year One (“the Estimated Year One Costs”)? 

 

3.12 15 respondents made no comment, 2 expressed views indicating acceptance or 

understanding, and 9 expressed the view that the level of costs was too high. 

 

3.13 Among those expressing acceptance or understanding, Channel 4 stated "The small 

variance between the pre-designation estimated costs of performing the designated 

functions in Year One and the actual 'Estimated Year One Costs' is the inevitable 
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and anticipated consequence of the difficulties and uncertainties of setting up a co-

regulatory body in a newly regulated sector". Channel Five believed that ñthe 

explanation provided for the costs of running ATVOD in its first year is reasonable, 

although we hope these costs can be reduced in future years.ò 

 

3.14 Of those expressing the view that the level of costs was too high, Joybear Pictures 

and Joining The Docs TV expressed specific concern about the remuneration given 

to the Chair, Directors and Chief Executive of ATVOD, both stating that ñIt is 

completely unnecessary for the simple administrative task required of maintaining a 

database of ODPS suppliers.ò  United for Local Television also expressed concern at 

remuneration levels and stated that ñATVOD cannot justify anything close to its 

current cost levels for what was intended to be a super-light-touch regime with 

minimal regulationò. Media Squad Ltd considered ñThe cost of such a small body are 

too highò and a confidential respondent stated that "the high costs of carrying out its 

designated functions and the fees it seeks to pass into ODPS providers remain 

cause for concern". 

 

3.15 Among others expressing the view that the level of costs was too high, BBC 

Worldwide noted that the costs exceeded those estimated prior to designation, 

Liverpool FC TV queried whether the cost of investigating services which had not 

notified ñshould not be funded by Ofcom, which has delegated this important 

statutory function, rather than it be subsidised by the compliant, notified operators" 

The Professional Publisher Association believed the Year One flat rate fee to be 

ñdisproportionate, unjustified and damaging.... The current regime is putting UK 

digital businesses at a competitive disadvantage to EU competitors". NBC Universal 

similarly commented that "we believe the cost of regulation is too high and is stifling 

innovation in VOD servicesé.It is significantly higher than in virtually every other EU 

member stateécompanies like ours are already strongly incentivised to withhold new 

ODPSs.ò 

 

Question 3 

Do you have any comments on the estimated fee income for Year One? 

 

3.16 20 respondents made no comment, while 6 made comments.  

 

3.17 Of those who made comments, Channel 4 acknowledged that óthe level of fee 

income for Year One was inevitably going to be uncertain, as  a result of difficulties in 

estimating and ascertaining the number of notifiable [ODPS] in a nascent and fast 

moving sector" and BT commented that "We understand that the year 1 deficit was 

caused by limited information available on the total number of fee paying ñnotifiedò 

services which would be identified, and also where additional costs (not in the 

forecast) have been incurredò.  

 

3.18 Canis Media Ventures stated that the estimated fee income for Year One "clearly did 

not cover the necessary costs of ATVODôs activities in Year One. This was because 

the forecast estimate of services that would didnôt materialise. It was not because the 

fee was too lowò and a confidential respondent stated that "the high costs of carrying 
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out its designated functions and the fees it seeks to pass into ODPS providers 

remain cause for concern". 

 

3.19 Joining the Docs TV stated that "ATVOD's fee income requirements for year 1 are 

wholly inappropriate for the regulation of an industry which is dominated by a few 

OFCOM regulated playersò and in common with Joybear Pictures suggested that 

ñLowering ATVODôs costs will enable it to concentrate on regulating the VOD industry 

as opposed to unnecessary and time-consuming debt collectionò.  

 

Question 4 

Do you have any comments on the projected deficit for Year One? 

 

3.20 18 respondents made no comment while 8 respondents made comments. 

 

3.21 Of those who made comments, two were supportive with respect to the given 

reasons for the projected deficit.  Channel 5 stated that ñThe explanation for the 

projected deficit appears reasonableò and BT that ñWe understand that the year 1 

deficit was caused by limited information available on the total number of fee paying 

ñnotifiedò services which would be identified, and also where additional costs (not in 

the forecast) have been incurredò although with the proviso that ñgiven the knowledge 

and experience ATVOD has gained from Year One, we would not expect a significant 

level of deficit at the end of Year Twoò. 

 

3.22 Joybear Pictures and Joining the Docs TV both expressed the view that if ATVOD 

were ñmore realistic about what is actually required to regulate the VOD industry in a 

light touch manner (eg managing a database) there would be no need for such 

extortionate feeséand a deficit would cease to existò.   Media Squad Ltd felt that "the 

deficit is due to bad financial planningò and a confidential respondent repeated its 

view that "the high costs of carrying out its designated functions and the fees it seeks 

to pass into ODPS providers remain cause for concern". 

 

3.23 Canis Media Ventures thought it ñembarrassing that ATVOD had to seek additional 

funding from major services providers during year oneò.  United for Local Television 

shared this concern, also commenting that ñOfcom/ATVOD did not issue a statement 

on year one fees untiléa considerable period of time after the date of Designation. If 

the new ATVOD board had wanted to revise its budget upwards at this timeéit was 

clearly able to do soò and stating that ñULTV regards it as unacceptable for the 

ATVOD board to use under-spends in certain areas such as travel as an opportunity 

to expand staff and director feesò.  

 

Question 5 

Do you agree that the Year Two Fees should be set at a level to ensure that all 

of any Year One Deficit is recouped?  

If you do not agree, please state an alternative approach. 

 

3.24 16 respondents made no comment, 4 agreed with the proposition and 6 disagreed. 
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3.25 NBC Universal agreed with the proposition without further comment, while Channel 5 

noted ñit was always highly unlikely that as a start-up regulator, ATVOD would be 

able to estimate both its income and expenditure with complete accuracy. Therefore, 

it is reasonable for any deficit or surplus to be carried forward into the second yearò.  

BBC Worldwide and Channel 4 both agreed with the provisos that, respectively, ñthe 

annual costs of regulation to industry stop increasing" and ñthe Year Two Fees are 

not consequently set at a level which is inequitable to, or unduly burdensome for, 

smaller ODPS providers". 

 

3.26 Of those disagreeing with the proposition, BT felt that ñthe fees should not be set at a 

level to fully cover the total year one deficitò but suggested that they could be 

recouped both through ñsecuring more ATVOD licenses for VOD services launched 

in the marketò and through ña reasonable increase [of 10% to 20%] in flat rate fees 

carried forward to Year Twoò. 

 

3.27 The majority of others disagreeing with the proposition suggested an alternative 

approach based on ATVOD lowering its costs.   Media Squad Ltd stated that "Like 

the rest of us in these tough times, you must deal with your deficit by cutting costs 

very sharply", while Joining the Docs TV suggested that "the deficit should be paid by 

the senior executives who received income from ATVODò. Joybear Pictures did not 

give a clear negative to the question asked but implied disagreement with the 

suggestion that ñlowering ATVODôs costs will enable it to concentrate on regulating 

the VOD industry as opposed to unnecessary and time-consuming debt collectionò. 

United for Local Television believed that ñto levy a compulsory tax on ODPS 

providers to repay loans from regulated parties which were used to fund unnecessary 

increases in ATVOD costs would not be an appropriate use of tax-raising powersò 

and that ñthere is a simple and straightforward means to eliminate the deficit and that 

is to recognise the fact that it represents unnecessary and inappropriate expenditure, 

unrelated to any proportionate performance of the designated functionsò.   

 

3.28 Canis Media Ventures stated that "the criteria for setting Year Two fees should be 

separate from ensuring that the Year One deficit is recoupedéThe main focus 

should be ensuring that all those that are legally obliged to pay the fee whatever it is, 

actually do soò.  

 

Question 6 

Do you have any comments on the estimate of the likely costs of performing 

the designated functions in Year Two? 

 

3.29 12 respondents expressed no comment, 10 respondents felt the estimate to be too 

high, 2 were supportive of the estimate, 1 was supportive excepting the provision 

made for legal challenges and 1 was regarded as neutral.  

 

3.30 Of the respondents who endorsed the estimate, Channel 4 commented that "ATVOD 

must be adequately funded to fulfil its co-regulatory functions effectively", and 

Liverpool FC TV that "we recognise the need for some provision against the cost of 

legal challenges". However Channel 5, although stating that they did ñnot believe 
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there is much scope for reducing the necessary running costs of ATVOD at the 

present timeò suggested that ñit would be preferable to make only modest provision 

for contingenciesò rather than the planned provision for legal challenge and other 

risks, adding that ñgiven the pressure felt by service providers, we believe that a ten 

per cent reduction in planned expenditure would be desirable".    

 

3.31 Another respondent, Canis Media Ventures, was regarded as having provided a 

neutral response in stating that "the designated functions are the legal requirement, 

though ensuring the scope is clear to the industry may well have to be revisitedò.  

 

3.32 Other respondents thought the estimate too high.  Media Squad Ltd suggested that 

ñthe costs must be kept to a minimumò, Virgin Media that "ATVOD should proactively 

look to reduce its operating costs", and a confidential respondent repeated that "the 

high costs of carrying out its designated functionséremain cause for concern".  

Joybear Pictures and Joining the Docs TV repeated their view that "lowering 

ATVODôs costs will enable it to concentrate on regulating the VOD industryò.   

 

3.33 Various reasons were given for believing the estimate to be too high. BBC Worldwide 

suggested that "the costs of performing the designated functions are broadly similar 

to those for year one despite the reduction of recruitment costséwhich indicates that 

other costs are still rising at ATVOD... Whilst it is sensible to make provision for 

anticipated future costs, ATVODôs should deliver savings and cut costs in real terms 

or at least keep costs to within an RPI increase year-on-year".  Both NBC Universal 

and STV pointed to a perceived discrepancy between the cost of regulation in the UK 

and that in other EU member states, and referred to the desirability of  lower cost 

ólight-touchô regulation. STV ñwould strongly encourage ATVOD to re-examine its cost 

baseò.  United for Local Television ñassumes there will be little or no material work-

load for ATVOD in year two given that ODPS notifications are already in placeò and 

therefore ñfails to understand what ATVODôs proposedéexpenditure is required forò, 

believing that ñATVOD costs have inflated out of all proportion to a level which is 

affordable to many ODPS providers or necessary to perform the designated 

functionsò. Three of the respondents already mentioned suggested an adjustment in 

remuneration and the Professional Publishers Association suggested that ñif Ofcom 

was to administer the ATVOD rules a large proportion of those costs could be 

savedò.  

 

Question 7 

Do you have any comments on the aggregate amount of fees required in Year 

Two? 

 

3.34 18 respondents gave no comment, 1 gave a supportive comment and 7 felt the 

aggregate fees to be too high.  

 

3.35 Channel 5 stated that "we fully accept that the end-of-year deficit (or surplus) should 

be paid for out of (or used to reduce) the Year Two budget". 
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3.36 The comments of those who felt the amount to be too high, were largely related to 

their answers to Questions 5 and 6.  BT again suggested that óthe fees should not be 

set at a level to fully cover the total year one deficit...we consider that a 10% to 20% 

increase would be more fair and reasonableò, a confidential respondent again 

expressed concern over the ñhigh costs of éthe feesò and BBC Worldwide 

suggested that the renewal of notifications ñshould cost considerably less than 

registering them in the first place. Unless the volume of complaints increases by 

thousands of percent, the cost of running ATVOD should decrease from year oneò.  

United for Local Television felt that the fee levels ñunnecessary bureaucracy at 

excessive cost to industryò. 

 

3.37 Canis Media Ventures and NBC Universal referred to the comparison with other EU 

member states and their perceived lower cost ólighter touchô regulation, with NBC 

disputing that the alternative is ña yet more expensive system administered directly 

by Ofcomò. The Professional Publishers Association, as above suggested that a 

system administered by Ofcom would lower costs.   

 

Question 8 

Do you have any comments on our estimate of the number of services in Year 

Two? 

 

3.38 16 respondents offered no comment. Of the 10 who commented, 2 supported the 

estimate, 3 were regarded as neutral, 3 thought the estimate too low, 1 disputed the 

accuracy of the estimate and 1 its validity / relevance. 

 

3.39 Channel 5 saw no reason to disagree with ATVODôs estimate, and Channel 4 ï while 

remarking that the number of notifiable services is likely to increase ï stated that the 

estimate óis a prudent oneô.  

 

3.40 Serious Leisure TV was not convinced the figures were accurate, and other 

respondents specified that they felt the figure too low.  Canis Media Ventures 

suggested that ñthe service number estimates requires revisiting as does the 

definitions of services that need to registerò. Joybear Pictures and Joining the Docs 

TV felt that a considerably larger number of ODPS providers would be drawn out ñif 

ATVOD approaches the market in a more sympathetic way and charges fees 

accordinglyò.   NBC Universal did not state a view on the estimate but did state that 

ñwe are likely to launch further ODPSs if the incentives to do so are in place. 

Currently a high flat regulatory fee per service is working against us doing thisò. 

 

3.41 United for Local Television also suggested that the figure may be low given that they 

would ñordinarily assume that the number of services in year two will increase on 

year one as the market growsò but ultimately questioned the methods used to assess 

which services constitute On Demand Programme Services.   

 

3.42 Other broader comments on the estimate were made by BT ï who ñwould find it 

helpful to understand the process of how ATVOD currently identifies ODPS 

providersò -  and BT Worldwide, who commented that "renewing and/or registering 
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these 130 services should not cost as much in year two as the majority of the 

services are renewals". 

 

Question 9 

Do you have any comments on our analysis of the various bases that might 

provide a basis for a fee structure for Year Two? 

 

3.43 12 respondents made no comment. Of the 14 other respondents, 6 were broadly 

supportive of the analysis, 6 were not supportive, and 2 were considered unclear. 

 

3.44 Those who supported the analysis agreed with the assessment of advantages and 

disadvantages of the various bases.  ITV Consumer Ltd added that there is ña lack of 

industry-wide agreement on how to measure audience or viewsò and that for using 

ODPS revenue as a base ñit would ébe difficult, and potentially impossible, to 

calculate the relevant dataô. Channel 4 acknowledged that ñdeciding on a single base 

for a fee structure is inherently problematic given the complexity of the different 

delivery methods of on-demand services and the range of business models 

employedò. Media Squad Ltd agreed that the structure ñmust be based on tiers to 

take account of the size of member organisations". 

 

3.45 Channel 5 favoured a fee structure based on audience size, of which it argued that 

there are reliable measures. However, in the absence of the necessary preparation 

for such a system, and in anticipation of an audience-based measure in Year 3, 

Channel 5 accepted ñthat the least bad option of those canvassed by ATVOD is a fee 

structure based on total turnover of service providers ".   A confidential respondent 

similarly expressed a preference for audience size as a base but acknowledged that 

from a practical perspective, ATVOD does not yet have the necessary information to 

adopt this option in Year 2.   

 

3.46 BBC Worldwide stated that ñeverything else being equal, the bigger VOD providers in 

the market should pay more than the smaller providersò, but suggested that 

ñprogramming that has already been complied for linear broadcast should not be 

included in this sort of measurementé Quantifying market share should take this 

issue into account but otherwise should be based on how much content is viewed by 

consumers ", additionally proposing an element of the ñpolluter paysò principle in 

which greater fees are paid by those who ñfail to comply with the minimum 

standardsò. 

 

3.47 Those who did not support the analysis differed in their preferred options. Three 

appeared instead to support relevant turnover as a base.   The Professional 

Publishers Association felt that ñthe only way to have a "justifiable and proportionate 

system is to base fees on turnover relating to ODPS, for it is only the ODPS that is 

regulated by ATVODò, while Canis Media Ventures agreed on the basis that ñsome 

companies and service providers, use on demand content as an aspect of marketing 

activities. This could mean that if the company or service providersô main business is 

not broadcasting, they may have to pay the top tierò and Joybear Pictures stated that 
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"In order to be proportionate and fair, any proposals for the levying of fees must take 

account of actual VOD and market share." 

 

3.48 Of the other respondents who did not support the analysis, United for Local 

Television supported group turnover as the basis for a fee structure on the basis that 

ñone of the most important circumstances of a provider which Ofcom/ATVOD must 

take into account, when setting regulatory fees, is whether or not it forms a part of a 

wider group of companiesò  and Virgin Media supported a óneutralô basis for fees on 

the basis that to base regulatory fees on metrics for which consistent data collection 

methods have not been developed ñis likely to stifle the significant investment and 

development in VoD which is currently being undertaken by Virgin Media and othersò.  

One of the respondents who made no comment ï BT ï did so because ñour preferred 

option is a flat fee approachò.  A confidential respondent suggested that provider 

revenue fails to meet the Ofcom charging criteria of ñfairness, cost-reflectiveness and 

relevance to the operatorôs activities that flow from the licence grantedò and 

suggested that audience, volume and ODPS revenue data are all ñavailable on 

request from providers or platformsò and their use would ñallow for a targeted and fair 

approach to ODPS feesò.  

 

3.49 It was unclear from some of the responses whether the respondents supported the 

analysis. Joining the Docs TV referred to the number of tiers rather than the bases 

for a fee structure, and a confidential respondent stated a preference for ña revenue 

modelò in the light of difficulties collating and measuring other information, but did not 

specify which revenue model. 

 

Question 10 

Do you agree with the criteria we have proposed in Proposal 1 in relation to 

qualification for a concessionary rate for non-commercial ODPS providers? 

 

3.50 10 respondents offered no comment, 13 agreed with the criteria (1 with a proviso), 1 

disagreed, 1 response (a confidential response) was considered unclear, and 1 gave 

additional views. 

 

3.51 PACT ñstrongly support all three of the proposals for concessionary fees laid out in 

the consultation paperéWe consider the above three categories to be a relatively 

small part of the market in financial terms, and are therefore not convinced they 

should contribute to regulatory costs at the same rate as the rest of the market.".  

Other respondents who agreed with the criteria were: Joybear Pictures, Media Squad 

Limited, Channel 5, BT, Itzon TV, NBC Universal, Canis Media Ventures, BBC 

Worldwide, Channel 4, United for Local Television and a confidential respondent. 

Joining the Docs TV agreed with the proviso that  "the definition of non-commercial 

needs to include those services that offer a definable Public Service focus regardless 

of whether they are a commercial organisation". 

 

3.52 The respondent who disagreed with the criteria, Liverpool FC TV, stated that ñwe do 

not agree that registered charities should be afforded special status. They operate in 

a competitive sector, and often in a commercial manner. We suspect the criteria may 
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be subject to abuse and lead to substantial resource being allocated by ATVOD to 

assessing which services should qualifyò.  

 

3.53 S4C commented on its ñunique situation under the AVMS Regulationsò, stating that 

ñas ATVOD does not have any regulatory function in relation to S4Côs on-demand 

programme services, S4C does not therefore believe that it should have to pay a fee 

to ATVODò. 

 

Question 11 

Do you agree that £150 per service would be a justifiable and proportionate 

contribution from such ODPS providers to the cost of regulation? 

 

3.54 11 respondents offered no comment, 6 respondents agreed (1 with a proviso), 7 

disagreed, 1 was ambivalent and 1 gave additional views. 

 

3.55 The following respondents agreed with the suggested figure: PACT, Channel 5, Itzon 

TV, NBC Universal, Discovery.  BBC Worldwide agreed with the proviso that ñthere 

should be back-stop powers to increase this fee in the event of breachesò. 

 

3.56 Of those who disagreed, 3 felt the tariff too low (Liverpool FC TV, BT, confidential 

respondent) and 4 felt it too high (Joybear Pictures, Media Squad Ltd, Joining the 

Docs TV, United for Local Television).  

 

3.57 Canis Media Ventures felt that the figure lacked a basis and suggested it should 

suggest a percentage or similar of other tariffs settled for Year 2.  S4C commented 

as above on its own situation and its view that S4C should not be obliged to pay a 

fee to ATVOD. 

 

Question 12 

Do you agree with the criteria we have proposed in Proposal 2 in relation to 

qualification for a concessionary rate for „micro-scale‟ commercial ODPS 

providers? 

 

3.58 10 respondents gave no comment, 10 agreed (2 with provisos), 5 disagreed and 1 (a 

confidential response) was considered unclear. 

 

3.59 The following respondents agreed with the criteria:  PACT, Zype TV, Itzon TV, NBC 

Universal, Canis Media Ventures, BBC Worldwide, Channel 4, Discovery.  Liverpool 

FC TV agreed providing the concessionary rate be ñlimited to start-up services for 

their first year" and Channel 5 agreed with the proviso that affiliates of larger 

companies should be excluded. 

 

3.60 The following respondents disagreed with the criteria: Joybear Pictures, Media 

Squad Ltd, Joining the Docs TV, United for Local Television and Serious Leisure TV.  

These last two respondents expressed their opinion that the defining turnover 

proposed was too restrictive.  Serious Leisure TV also proposed a 3 month ógraceô 
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period ñin which new notified ODPS may be operated on an experimental basis, 

without cost, to test business and operational concepts in a live environment." 

 

Question 13 

Do you agree that £250 per service would be a justifiable and proportionate 

contribution from such ODPS providers to the cost of regulation? 

 

3.61 11 respondents gave no comment, 6 agreed (1 with a proviso), 8 disagreed and 1 

was ambiguous. 

 

3.62 The following respondents agreed with the proposed fee: PACT, Channel 5, Itzon 

TV, NBC Universal, Discovery, BBC Worldwide (with the proviso that ñthere should 

be back-stop powers to increase this fee in the event of breachesò). 

 

3.63 Of those who disagreed, 3 felt it too low (Liverpool FC TV, BT, a confidential 

respondent) and 5 felt it too high (Serious Leisure TV, United for Local Television, 

Joybear Pictures, Media Squad Ltd, Joining the Docs TV). Serious Leisure TV 

proposed tiered fees within the micro-scale category, ñbased upon business turnover 

starting at businesses turning over under £25,000pa, with further steps at £50,000pa 

and £100,000pa with fees set at a low and therefore encouraging level - say, £100pa, 

£200pa and £400pa respectively."    

 

3.64 Canis Media Ventures queried the basis for the figure. 

 

Question 14 

Do you agree with the criteria we have proposed in Proposal 3 in relation to 

qualification for a concessionary rate for „small-scale‟ commercial ODPS 

providers? 

 

3.65 11 respondents gave no comment, 9 agreed (1 with a proviso), 5 disagreed and 1 (a 

confidential response) was considered unclear. 

 

3.66 The following agreed with the criteria: PACT, Liverpool FC TV, Itzon TV, NBC 

Universal, Canis Media Ventures, BBC Worldwide, Channel 4, Discovery, Channel 5 

(with the proviso that affiliates of larger companies should be excluded).  

 

3.67 The following disagreed with the criteria: Serious Leisure TV, Joybear Pictures, 

Media Squad Ltd, Joining the Docs TV, United for Local Television. 

 

Question 15 

Do you agree that £500 per service would be a justifiable and proportionate 

contribution from such ODPS providers to the cost of regulation 

 

3.68 11 respondents gave no comment, 6 agreed, 8 disagreed and 1 was ambivalent. 
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3.69 The following respondents agreed: PACT, Channel 5, Itzon TV, NBC Universal, 

Discovery, BBC Worldwide (with proviso that "there should be back-stop powers to 

increase this fee in the event of breachesò). 

 

3.70 Of those who disagreed, 3 felt the figure too low (Liverpool FC TV, BT, a confidential 

respondent) and 5 felt the figure too high (Serious Leisure TV, Joybear Pictures, 

Media Squad Ltd, Joining the Docs TV, United for Local Television). Serious Leisure 

TV proposed a tiered system as above.  

 

3.71 Canis Media Ventures queried the basis for the figure. 

 

Question 16 

Do you have any comments on the figures set out in Figure 1? 

 

3.72 18 respondents made no comment, 2 commented that the rates are too high, 2 

comments were considered unclear and there were 4 additional comments.  

 

3.73 Channel 5 suggested that it was prepared to accept ATVODôs assessment despite its 

being ñdifficult to provide a detailed view on the figures without access to the raw 

dataò. 

 

3.74 Of the two companies commenting on fee levels, Media Squad Ltd suggested that 

"there should be more tiers reflecting the mix of small businesses" and BBC 

Worldwide reiterated that "There should be a saving in year twoò. 

 

3.75 Other respondents began to comment on their preferred options as elaborated 

below.  

 

Question 17 

Which of the options set out in Part Two (of Section 4) would provide the most 

appropriate structure and level of fees for Year Two? 

If you do not agree with any of the options please set out an alternative, giving 

reasons why this would be appropriate. 

 

3.76 Of those expressing a first preference, 5 respondents preferred Option A (including 1 

wanting a levy óper providerô); 12 respondents preferred Option B, of which 5 

preferred B1 (1 of whom jointly preferred B1/B2), 1 preferred B2 (a joint preference 

for B1/B2 ),  4 preferred B3,  and 3 had no preference  between the B options.  7 

respondents agreed with neither Option A nor B (of whom 2 gave additional opinions 

should one of the available options be adopted) and 2 respondents made no 

comment on this issue. 

 

OPTION A 

 

3.77 Of those who chose Option A, ITV Consumer Ltd, STV, Virgin Media and BT all 

suggested that it was the simplest and most verifiable option with minimal 

administration involved for ATVOD and providers. It was also felt that the flat rate 
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aligned with Ofcomôs charging principles: reflecting the regulatory activity required of 

ATVOD to date (receiving and determining notifications); being most closely aligned 

to the fees for Year 1 (Virgin Media); being more equitable as larger service providers 

with multiple services pay more (Virgin Media); and being relevant to the ODPS 

subject to the regulation (BT). 

 

3.78 STV added the proviso that ñwe strongly believe that fees should be determined per 

Provider, not per individual service. We believe this provides just as much protection 

for the consumer and makes for ease of administrationò.  

 

3.79 Commenting on the other options, ITV Consumer Ltd expressed concerns that 

Option B is open to abuse by groups selecting the notifying affiliate based on the 

level of that affiliateôs turnover.  Virgin Media criticised Option Bôs reliance on 

statutory filed accounts, a figure which is ñunlikely to reflect the actual turnover of the 

VoD service itselfò, thus undermining the órelevanceô criteria of Ofcomôs Charging 

Principles.  BT suggested that ñ[b]ecause of the added complexity in defining the 

appropriate revenues to use (across a wide range of organisations), we believe the 

approach would be less transparent when viewed on an ODPS provider basisò. 

 

3.80 The other respondent to choose Option A was Media Squad Ltd, offering no further 

comment. 

 

OPTION B 

 

3.81 PACT, NBC Universal and a confidential respondent supported Option B in general, 

commenting on its fairness, although PACT commented that ñwe find it difficult to 

draw any conclusion on the matter of fees for the rest of the market (i.e. other than 

concessionary fees) without a more detailed impact assessmentò.   The confidential 

respondent stated that the measure while not ideal would ensure that fees levied are 

ñjustifiable and proportionateéreasonably proportionate to the operations of each 

service provideréthe revenue model will provide a greater degree of certainty for 

service providers of all sizesò.  

 

3.82 NBC Universal and the confidential respondent explicitly endorsed the cap on fees, 

although NBC Universal gave the proviso that ñthough different divisions notify 

ODPSs to ATVOD, they are all part of the same corporate structure and therefore the 

cap itself should be applied at parent company level.ò   

 

3.83 Commenting on the other options, both PACT and NBC Universal suggested that the 

flat fee rate has inhibited new services at a critical time in the development of this 

market.  

 

3.84 Supporters of specific options within óBô generally shared the views above regarding 

the benefits of a cap on fees, with BBC Worldwide particularly emphasising this as a 

benefit, ñparticularlyéwhilst the scope of the definition of ODPSs is still being 

understoodò, while Discovery additionally commented that "£25000 as a cap on fees 

seems rather highò.  Respondents in this category also agreed on the adverse impact 

of a flat rate fee in Year 1. Channel 5 were ñparticularly keen that the additional fee 
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chargeable for starting a new VOD service should be as low as possible, to order not 

to act as a brake on innovation in the sectorò and therefore opposed option B3.  

 

OPTION B1 

 

3.85 Channel 5 believed that Option B1 is based on ñan agreed and recognised definition 

of what constitutes small, medium and large companiesò. Channel 4 regarded B1 as 

ña more progressive fee structure...[which would]éinclude the largest number of 

substantial ODPS providers in the top band, and ensure that these providers 

between them paid the majority of the aggregate amount of feesò.   Discovery felt that 

ñOption B1 seems fairest in that it identifies a group of providers with a reasonable 

turnover and applies a fee to them which, whilst larger than a flat fee, gives certainty 

about what the bulk of that fee will be.  There is a sufficiently large differentiation 

between the fee for óSuper Aô, óAô and óBô companies and the larger number of ODPS 

providers paying the higher rate fee spreads the cost amongst more companiesò.  

BBC Worldwide stated that B1 suited it best, in terms of its resulting payments. 

 

3.86 A confidential respondent opted for either B1 or B2 but expressed the view that the 

measure should be based on group turnover rather than that of the service provider, 

the latter being ñopen to abuse and distortionò. 

 

3.87 In commenting on the other óBô options, Channel 5 suggested that ña more graduated 

model may lead to inadvertent discrepancies... ATVOD would be adopting a fee 

structure based on the size of companies providing VOD services, not on the size of 

VOD servicesò.  Discovery were ñconcerned that models B2 and B3 are over-reliant 

on significant contributions from larger providers".          

 

OPTION B2 

 

3.88 Those commenting on B2 did so either as a joint preference with B1 (a confidential 

respondent) or in a modified form with their preference being óneitherô A nor B in their 

current forms. 

 

OPTION B3 

 

3.89 Itzon, Liverpool FC TV, SeeSaw and a confidential respondent preferred option B3, 

referring to the flexibility and fairness of a graduated fee structure and its relation to 

existing Ofcom bands.  One confidential respondent commented that ñWith a 

graduated structure depending on turnover, on the surface it appears to be the most 

fair and proportionate. We feel that out of the principles for setting License Fees and 

Administrative Charges "Fairness" is the most relevant and should be given the most 

weight."   

 

3.90 SeeSaw gave the proviso that ñwhere an ODPS provider makes its ODPS available 

on a combined or bundled basis then the aggregate turnover associated with such 

combined or bundled services should be taken into account for the purposes of 

calculating fees. By contrast, where the ODPS is a standalone service offered by the 

ODPS provider (ie any other revenues generated by the ODPS provider are 
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unrelated to the ODPS) then in such instance only the revenue generated from the 

ODPS activities should be taken into account for the purposes of calculating feesò. 

 

3.91 Liverpool FC TV acknowledged that this option does penalise bigger providers and ñit 

also creates unpredictability in that fees will increase when turnover exceeds band 

thresholdsò. 

 

NEITHER OPTION / NO COMMENT 

 

3.92 2 respondents offered no comments, while 2 gave second choice preferences were 

options A or B to be adopted. Canis Media Ventures opted for Option B2 with the 

proviso that it be based instead ñon 'relevant turnover' with 'payments  'smoothed' 

across the defined tariff bandsò.  A confidential respondent did not approve of a 

revenue model based on total provider turnover, but of the available options felt B3 to 

be the most appropriate. 

 

3.93 5 respondents set out alternatives.  Both Joybear Pictures and Joining the Docs TV 

rejected fees based on non VOD turnover and proposed ña light touch registration 

process for all ODPS providers with gross VOD turnover of under £250,000 that 

should cost no more than Ã250 per company per yearé.a flat rate fee based on VOD 

turnover only ". The Professional Publishers Association agreed that "the only way to 

have a "justified and proportionate" system is to base fees on turnover relating to 

ODPS, also suggesting that the "proposed cap of £25,000 should be lowered 

significantly". Zype TV also commented that "company turnover isn't necessarily 

reflective of what's happeningò  in cases where only a very small portion of turnover 

is associated with the VOD service or even related services. In their case ñthere is no 

revenue from the channel whatsoever. In my view, a fee of any more than a couple of 

hundred pounds is out of proportion for a channel that has only 150 minutes worth of 

contentò. 

 

3.94 ULTV proposed an alternative fee structure with 5 bands based on group revenue, 

with redefined fee boundaries for concessionary rates to reflect EC definitions of a 

ómicro businessô and basing the fee paid ñon a fixed proportion of [group] revenue 

relating to the band, not simply an arbitrary tax-rate unrelated to the size of turnover 

of the provider or its wider groupò. 

 

Question 18 

Are there any potential impacts arising from the options we have laid out in 

Section 4 that we have not considered? 

 

3.95 22 respondents offered no comment. 4 offered comments.  

 

3.96 Channel 5 reiterated its concerns regarding ñthe effects on innovation of high fees for 

additional servicesò and Canis Media Ventures suggested that if ñthe overall cost of 

on demand regulation is set too high then companies based in the UK may have to 

consider alternative EU jurisdictionsò.  BBC Worldwide queried the analysis under 

Option A of varied amounts of óregulatory activityô occurring in Year 2, as ñScope 
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determinations should be decreasingò and suggested that a significant portion of 

ATVODôs costs will be paid for by organisations exploiting content that has already 

been complied for the Broadcasting Code and/or by the BBFC and therefore ñshould 

not generate many complaints and / or breachesò, expressing concern that ñ[a]ll the 

fee structures fail to address the polluter pays principle (or how the revenue from 

fines will contribute to the costs of regulation)ò. 

 

3.97 United for Local Television expressed a number of concerns / potential impacts 

including:  smaller service providers being disadvantaged by short consultation 

periods; a failure ñto consider the impact on the UKôs competitivenessò; and an 

adverse effect on ñOfcomôs good nameò. 

 

Question 19 

Do you believe that our proposals have any impacts in relation to matters of 

equality? 

 

3.98 3 respondents made no comment. 3 made comments as below. 

 

3.99 Canis Media Ventures again referred to the possibility of service providers moving 

their on demand businesses away from the UK, stating that ñ[e]quality across the EU 

on this matter should not be overlookedò. 

 

3.100 BBC Worldwide commented that implementation of the Directive will have marginal 

benefits in the areas of health, race, disability and gender equality and human rights, 

because ñthe Directive sets out minimum standards applicable to the advertising and 

programme content of video-on-demand servicesò.  

 

3.101 United for Local Television referred to a previous submission to ATVOD / Ofcom (in 

response to ATVOD/Ofcomôs Year 1 Fees Consultation), in which it expressed its 

disappointment that a full Equality Impact Assessment had not been undertaken, and 

hoped that ATVOD/Ofcom would recognise that community and small-scale media 

groups are able to provide valuable services for ethnic minorities, women, and the 

disabled.  

 

Additional Comments 

 

3.102 16 respondents made additional comments.  

 

3.103 Several respondents reiterated their view that ATVOD should minimise costs and 

fees, particularly for smaller providers (PACT, SeeSaw, Media Squad Ltd).  Other 

again voiced concerns over the perceived discrepancy between regulatory fees in the 

UK and those in other EU member states (Joybear Pictures, Discovery).  

 

3.104 Channel 5 noted that they viewed their preferred option (B1) as an interim step 

towards a 2012/13 model that is ñbased on the actual usage of VOD servicesò.  

However Virgin Media considered it ñpractically unlikely that within the next year, and 

potentially going further forward, revenue models for VOD will be sufficiently 
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developed to enable viable revenue based fee structuresò. STV similarly urged 

ATVOD to ñcontinue to adopt a simple costing structure which does not require the 

co-regulator to engage in investigative work to determine the veracity of Providers' 

figures - a cost which would then be passed on to Providers ". BBC Worldwide 

anticipated ña dialogue with ATVOD and Ofcom about usage, viewing and revenue in 

relation to VODò.  

 

3.105 Some respondents commented on ATVODôs structures and processes. Serious 

Leisure TV objected to ATVOD/Ofcomôs present fee-setting structure and suggested 

that for ñproper planning, proper budgeting and financial control in smaller 

enterpriseséthe timescale of the fee-setting process should be moved so that fees 

are set at the start of a new registration period, rather than part-way through itò.  BT 

suggested that ATVOD ñdevelopéefficient processes, to ensure all relevant VOD 

providers are identified and ñself-notifiedò to ATVOD, and enables collection of 

regulatory fees on a timely basisò. Joining the Docs TV stated that it is ñpressing for 

an independent review of the salary, benefits and recruitment costs imposed on VOD 

providers in Year 1".   

 

3.106 Other respondents commented on issues of óscopeô of the AVMS Regulations. The 

Professional Publishers Association ñconcerned that the intention of the Directive is 

being ignored and ATVOD is interpreting the Regulations in an unreasonable 

mannerò.  Discovery felt that ñthe way in which a service is defined MUST be 

simplifiedò and reflected BBC Worldwideôs earlier comments in suggesting that there 

ñshould be some consideration of how catch-up services for content already 

broadcast under a TLCS or other Ofcom licence should be regulated...[given that]é 

the service provider has already paid for the content in question to be regulated by 

Ofcomò.   A confidential respondent suggested that ñ[k]ey areas that need to be 

addressed...are the issues of scope and the definition of what constitutes a single 

service...the current guidance provided by ATVOD still fails to reflect the general 

industry view of what should be seen as one service and continues to penalise 

ODPS providers whose content is viewed on multiple operator platformsò. This 

respondent acknowledged that Option B goes some way towards addressing this 

with the payment cap, but stated that ñthis is still a significant fee considering that 

these are generally for services that are provided without charge to the end viewerò. 

 

3.107 United for Local Television made extensive additional comments, in which it queried 

whether ATVOD is a ófit and proper bodyô to perform the functions designated to it by 

Ofcom and calls for ñthe immediate revocation of the Designationò.  ULTVôs criticisms 

included those of ATVODôs judgement on issues of scope and the tone of its 

correspondence.  ULTV ñbelieves ATVODôs costs and fees are grossly 

disproportionate to its highly-limited functions and workloadò and that these fees are 

damaging to small VOD services and impede innovation. 
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Section 4 

ATVOD‟s response and decision 

4.1 In this section we give ATVODôs response to the issues raised and comments made 

in the 26 responses to the consultation, and assess the impact on stakeholders of the 

of the various options and proposals. In doing so we note that, of the 84 entities that 

have notified a service to date, responses were received from 28 (some responses 

were ógroup responsesô covering more than one service provider). Two thirds of 

service providers did not express a view on the proposals and options set out in the 

Consultation. However, those that did submit a response were responsible for 43% of 

notified services. ATVOD received 4 responses from entities which had not notified a 

service to ATVOD. However, ATVOD has given all 26 responses careful 

consideration in reaching its decision. 

 

Question 1 

Do you agree that we should take account of Ofcom‟s Charging principles in 

setting fees for ODPS providers? 

 

4.2 ATVOD notes that the overwhelming majority of respondents either had no comment 

on, or supported, our proposal to take account of the Ofcom Charging principles in 

setting Year Two fees. We have therefore taken these principles into account when 

reaching the decision set out below. 

 

Question 2 

Do you have any comments on the costs of performing the designated 

functions in Year One (“the Estimated Year One Costs”)? 

 

4.3 ATVOD notes that 17 responses either made no comment on, or expressed 

acceptance of, ATVODôs year one costs. However we take seriously the comments 

made by the 9 respondents who expressed concern at the cost of regulation in Year 

One and we repeat our commitment to perform the designated functions in an 

efficient and cost effective manner.  

 

4.4 During the final part of Year One, ATVOD continued to minimise costs where 

possible and, in accordance with section 368NA(6)(c)23 of the Act hereby confirms 

that the cost of performing the designated functions for the period  18 March  2010 to 

31 March 2011 was £453,69624. In accordance with section 368NA(10)25 of the Act, 

                                                             
23

 Section 3658NA(6) of the Act states: ñAs soon as reasonably practicable after the end of the 
financial year, the authority must publish a statement setting out, for that yearð 
(a) the aggregate amount received by them during that year in respect of fees required 
to be paid under subsection (2); 
(b) the aggregate amount outstanding and likely to be paid or recovered in respect of 
fees that were required to be so paid under subsection (2); and 
(c) the costs to them of carrying out the relevant functions during that yearò. 
24

 This figure is based on management accounts which have not yet been audited. Should the audit 
result in revisions to these figures, a further statement will be published.. 
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the summary of costs for the period 18 March 2010 to 31 March 2011, includes 

ATVODôs costs of preparing to carry out the relevant functions incurred after 19 

December 2009 but before 18 March 2010. A breakdown of the costs is set out 

below: 

 

Ofcomôs recouped costs26 20,667 

Remuneration for staff & Board Members 275,339 

Rent and office running costs 24,052 

Travel & other expenses (Executive & Board) 6,105 

Professional fees 41,742 

Insurance & bank charges 3,378 

Independent Complaints Adjudicator 1,246 

Strategic Planning 1,762 

Recruitment 54,248 

IT and Website support 25,155 

TOTAL: 453,696 

 

4.5 ATVODôs actual Year One costs were therefore £13,611 lower than the Estimated 

Year One Costs of £467,307 set out in the Year Two Fees Consultation. 

 

4.6 A number of responses made comparisons with notification or registration fees 

charged (or not charged) in other EU states, with the implication that lower fees in 

such jurisdictions indicated that (a) the regulator operated at lower costs and (b) that 

the regulatory costs of establishment in those states was lower for service providers. 

This Consultation does not deal with the nature of the implementation of the AVMS 

Directive, which was itself the subject of separate public consultations by DCMS and 

Ofcom, both of which suggested strong industry support for a co-regulatory solution. 

ATVOD has not yet been able to undertake a thorough examination of the full costs 

of being established in other EU member states, however information made available 

to ATVOD by VOD regulators in a number of other EU member states suggests that: 

 

¶ in many EU member states regulation is funded largely through general 

taxation rather than through direct charges on the regulated industry. 

Comparisons based solely on direct charges on regulated services therefore 

do not reflect the true cost of regulation in many member states; 

                                                                                                                                                                                             
25

 Section 368NA(10) of the Act states: ñFor the purposes of this sectionð 
(a) the authorityôs costs of carrying out the relevant functions during a financial year 
include their costs of preparing to carry out the relevant functions incurred during 
that year; and 
(b) the authorityôs costs of preparing to carry out the relevant functions incurred after 
19 December 2009 but before the financial year in which those functions were first 
carried out by them are to be treated as if they were incurred during that yearò. 
26

 Ofcomôs recouped costs are the costs that Ofcom incurs when carrying out those regulatory tasks 
relating to ODPS that it has not designated to ATVOD. 
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¶ the registration or notification fees charged in a particular member state do 

not necessarily reflect the full cost of being established in a particular EU 

member state. For example, Belgium imposes a 2% levy on all VOD revenue 

for providers with revenue over ú300,000 and requires due prominence be 

given to European Works in menus and sub menus, and on promotional 

websites, channels or magazines. France, which has no registration process 

or fee, has since 2007 imposed a 2% levy on global VOD revenue,  subjects 

VOD revenue to a much higher rate of VAT (19.6%) than revenue from linear 

pay TV services (5%), requires VOD services with revenue over ú10 million to 

invest at least 20% of  revenue in European works,  imposes on all VOD 

services quotas requiring  60% of the VOD catalogue to be European Works 

and 60% to be in the French language (reduced to 50% and 35% respectively 

in the first year that a service is in operation), and sets requirements relating 

to the inclusion and prominence of European and French  language works on 

service home pages. France also imposes classification and labelling 

obligations on VOD services; and 

 

¶ in many EU member states the VOD industry is at a much less advanced 

stage than in the UK. Comparisons between the cost of regulation in the UK, 

which has over 140 such services, and the cost in countries with few VOD 

services are therefore of limited validity. 

 

4.7 A small number of responses also suggested that ATVODôs regulatory role was 

limited to the purely administrative function of receiving notifications. In fact, ATVOD 

has a range of duties and obligations which are set out in the Designation by Ofcom 

and which include: 

 

¶ preparing and publishing procedures for receiving notifications, receiving 

notifications from providers of ODPS, and requiring service providers to pay a 

fee; 

 

¶ determining whether Service Providers have complied with their obligation to 

notify; 

 

¶ taking such steps as appear to them best calculated to secure that the 

relevant requirements of the Act are complied with by Service Providers, 

including issuing, and enforcing compliance with, enforcement notifications in 

relation to breaches of the Act; 

 

¶ preparing and publishing Rules and accompanying guidance for the purpose 

of securing that Service Providers comply with the relevant requirements of 

the Act;  

 

¶ having in place and publishing appropriate and robust complaints handling 

processes, and determining, following a complaint or otherwise, whether a 

Service Provider is contravening or has contravened any of the relevant 
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requirements of the Act encouraging Service Providers to ensure that their 

services are progressively made more accessible to people with disabilities 

affecting their sight or hearing or both; and 

 

¶ ensuring that Service Providers promote, where practicable and by 

appropriate means, production of and access to European works. 

 

4.8 In ATVODôs view, the Year One Costs reflect the nature, scale and complexity of the 

duties it has been designated to perform. 

 

Question 3 

Do you have any comments on the estimated fee income for Year One? 

 

4.9 The overwhelming majority of respondents had no comment on the estimated fee 

income for Year One (£414,550) which, in light of the flat rate fee set for Year One, 

was dependent on estimates regarding: 

¶ the number of notified services paying a fee;  

¶ the number of services granted a discretionary concessionary rate; and 

¶ the level of any concessionary rates granted. 

 

4.10 In our view, the lack of knowledge about the number of ODPS made estimation of fee 

income particularly difficult in Year One. We believe it was right to err on the side of 

caution when making the estimate, which was calculated while a significant number 

of investigations were still ongoing.  

 

4.11 A number of scope investigations begun in Year One remain ongoing. However, 

taking account of the need to act reasonably and proportionately, and having regard 

to the need for a degree of certainty with regard to Year One income in order to set 

fees for Year Two, ATVOD has decided that service providers whose ODPS were 

notified on or after 1 April 2011:   

¶ which had not been the subject of a preliminary view issued prior to 1 April 

2011 informing them that ATVOD believed a breach of the obligation to notify 

had occurred; or 

¶ which had not received prior to 1 April 2011, a request for information relating 

to the consideration of whether a service notified during Year One and 

provided on more than one platform constituted two or more separate ODPS,  

are considered liable for fees for Year Two and subsequent years only (and are not 

invoiced for Year One fees).  

 

4.12 Since the Year Two Fees Consultation was published on 18 February, ATVOD has, 

as noted above and in accordance with the functions and powers designated to it by 

Ofcom, continued to investigate to determine whether service providers are in breach 

of their obligation to notify27 and pay a fee.  Taking account of the decision set out in 

the paragraph above, ATVOD now expects that the number of notified services 

                                                             
27
Under Clause 6(ii) of Ofcomôs Designation of ATVOD shall: ñdecide (a) what constitutes an óon-
demand programme serviceô in accordance with section 368A of the ACT and/or who the provider of 
that service isò. 
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paying Year One fees will be 149. This increase is primarily due to further 

developments in the investigations into notified services which are made available on 

multiple platforms. Subject  to any new or outstanding applications for a 

concessionary rate, ATVOD expects the number of those notified services paying a 

concessionary rate in respect of Year One will be the three such concessionary rates 

granted to date in respect of year One (These three concessionary rates granted in 

respect of Year One have been £150 per service). 

 

4.13 ATVOD has therefore calculated that actual Year One Fee Income will be £423,850: 

 

Full fees: 146 x £2,900  = £423,400 

Concessionary fees 3 x £150 = £450 

Total  £423,850 

 

4.14 On that basis, in accordance with section 368NA(6)(a) and section 368NA(6)(b) of 

the Act, ATVOD hereby confirms that28: 

(a)  the aggregate amount received by them during that year in respect of 

fees required to be paid under subsection (2) is £316,950; and  

(b)  the aggregate amount outstanding and likely to be paid or recovered 

in respect of fees that were required to be so paid under subsection 

(2) is £106,900  

 

4.15 In addition, in Year One ATVOD had the benefit of a £40,000 grant from DCMS and 

received £65 in late payment interest. ATVODôs total income for Year One (ñTotal 

Year One Incomeò) was therefore: 

 

Year One Fee Income £423,915 

DCMS grant £40,000 

Late payment interest £65 

Total £463,915 

 

4.16 This is £49,365 more than the £414,550 estimated in the Consultation Document. 

 

Question 4 

Do you have any comments on the projected deficit for Year One? 

 

4.17 A substantial majority of responses had no comment on the projected deficit for Year 

One and one of the eight respondents who did make a comment stated that the 

explanation for the estimated deficit was reasonable. ATVOD made clear in the 

Consultation Document that the projected deficit for Year One was a result of the 

under-estimation prior to designation of the likely costs of performing the designated 

functions.  

 

                                                             
28

 These figures are based on management accounts which have not yet been audited. Should the 
audit result in revisions to these figures, a further statement will be issued. 
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4.18 ATVOD notes the strong views expressed in a small minority of responses that the 

projected deficit was the result of poor financial planning and/or staff and Board 

remuneration costs being too high. ATVOD has continued to prioritise efficiency and 

cost-effectiveness and, with one exception, remuneration levels have been frozen for 

Year Two.  

 

4.19 ATVOD made clear in the Consultation Document that there was an inevitable 

degree of uncertainty about the scale of any possible deficit for Year Two, due 

primarily to the uncertainty over the number of services that would be required to pay 

a fee for Year One. In light of this uncertainty ATVOD provided (in Figure 1, on page 

60) a range of illustrative examples of possible tariff rates. These illustrative 

examples gave possible tariff rates for deficits of £96,257, £52,757 and £20,857, and 

for a surplus of Ã13,943. However, ATVODôs projection was for a deficit of Ã52,757. 

 

4.20 In fact, due to slightly lower than estimated Year One Costs and significantly higher 

than estimated Year One income, ATVOD has not recorded a deficit for Year One. 

Instead it has recorded a surplus of £10,219. This has been calculated as follows: 

 

 Year One Income ï Year One Costs = Year One Surplus 

 

 £463,915 - £453,696 = £10,219 

 

Question 5 

Do you agree that the Year Two Fees should be set at a level to ensure that all 

of any Year One Deficit is recouped?  

 

4.21 ATVOD notes that the overwhelming majority of respondents either supported or had 

no comment on the proposal to set Year Two Fees at a level to ensure that all of any 

Year One Deficit is recouped. As noted above, no deficit was recorded in Year One, 

so the issue does not arise. Instead a small surplus of £10,219 has been recorded 

and, in accordance with section 368NA(7) of the Act29 will be carried forward and 

taken into account in determining what  is required to satisfy the requirement 

imposed by virtue of subsection (5)(b) (the requirement to ensure that the aggregate 

level of fees is sufficient to meet, but not exceed, the estimate of the likely costs of 

performing the relevant functions) in relation to the following year. 

 

4.22 ATVOD has decided to set Year Two Fees at a level which ensures that the Year 

One Surplus is used in full to meet the costs of performing the designated functions 

during Year Two. 

 

4.23 A small minority of respondents did not agree with the proposal that Year Two Fees 

should be set at a level to ensure that all of any Year One Deficit is recouped. As 

                                                             
29

 Section 368NA(7) of the Act states: ñAny deficit or surplus shown (after applying this subsection for 
all previous years) by a statement under subsection (6) is to beð 
(a) carried forward; and 
(b) taken into account in determining what is required to satisfy the requirement 
imposed by virtue of subsection (5)(b) in relation to the following yearò. 
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noted above, the issue does not arise and ATVOD takes the view that its decision in 

relation to the surplus is, in any case, not inconsistent with the fact that the majority 

of respondents either favoured, or had no comments regarding, the proposal, set out 

in the Consultation, that the Year Two Fees should be set at a level to ensure that 

any deficit should not be recouped. The alternative would be to set Year Two fees at 

a higher level [than is required if the surplus is taken in as income in full in that year]. 

 

If you do not agree, please state an alternative approach. 

 

4.24 As stated above, no deficit was recorded for Year One so ATVOD has not had to 

consider the relative merits of any proposals for using an alternative approach to 

dealing with the deficit. 

 

Question 6 

Do you have any comments on the estimate of the likely costs of performing 

the designated functions in Year Two? 

 

4.25 Fourteen respondents either made no comment or made supportive comments about 

the estimate of the likely costs of performing the designated functions in Year Two. 

One further respondent was supportive apart from the provision made for legal 

challenges and an additional respondent made comments which we regard as 

neutral on the issue.  

 

4.26 ATVOD takes seriously concerns expressed by ten respondents and reiterates its 

commitment to performing its designated functions in a cost effective manner. 

However, as noted in particular by one respondent, ATVOD must have sufficient 

funds to perform those functions effectively. As set out above, ATVODôs designated 

functions are not limited to the purely administrative function of passively receiving 

and recording notifications and instead cover a range of activities of varying 

complexity.  ATVOD has reviewed its estimate of the likely costs of performing the 

designated functions in Year Two and has concluded that the estimate of its own 

costs represents the minimum necessary to ensure that the designated functions can 

be performed effectively. As set out above, ATVOD has, with one exception, frozen 

remuneration levels for Year Two and will keep its costs under constant review.  

 

4.27 However, since the publication of the Consultation Document, Ofcom has also 

reviewed the estimate of fees it would seek to recoup from ODPS providers 

(ñOfcomôs recouped costsò) in relation to Year Two. Following Ofcomôs 

comprehensive Expenditure Review Project, Ofcom has reduced its projected 

estimate for Ofcomôs recouped costs for 2011/12 from £25,000 to £20,000.  This 

reduction, from Ã25,000 to Ã20,000, reduces ATVODôs overall estimate of the likely 

costs of performing the designated functions to £462,620. This is £5,000 less than 

estimated in the consultation document. 

 

4.28 ATVOD disagrees with the respondent who suggested that significant provision 

should not be made against the prospect of legal challenge in Year Two. Given the 
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complexity and controversy surrounding issues of scope in particular, we regard such 

a provision as not just prudent but essential.  

 

4.29 In accordance with section 368NA(5)(a) of the Act30,  we have therefore prepared 

such estimate as it is practicable for us to make of the likely costs of carrying out the 

relevant functions during that year. That estimate is as follows: 

 

Ofcomôs recouped costs £20,000 

Remuneration for staff & Independent Board Members £306,120 

Rent and office running costs £28,700 

Travel and other expenses (Executive and Board) £7,000 

Legal fees £40,000 

Other professional fees and recruitment costs £24,000 

Insurance and bank charges £7,000 

Independent complaints adjudicator £1,000 

Strategic planning £2,000 

Recruitment £2,000 

IT and Website support £4,800 

Contingency £20,000 

Total: £462,620 

 

4.30 Two respondents argued that costs could be reduced if the designated functions 

were carried out by Ofcom rather than by ATVOD. That issue is beyond the remit of 

this Consultation, but ATVOD notes that the nature of UK implementation of the 

AVMS Directive was the subject of two separate consultations by DCMS and Ofcom, 

both of which demonstrated widespread support for co-regulation.  

 

4.31 A small number of respondents made comparisons with notification or registration 

fees charged (or not charged) in other EU states. Such comparisons are dealt with 

our response to similar submissions on Question 2 above.  

 

Question 7 

Do you have any comments on the aggregate amount of fees required in Year 

Two? 

 

4.32 ATVOD notes that a majority of respondents made no comment on the aggregate 

amount of fees required in Year Two. Of the 8 respondents who did comment, seven 

exhibited concern over the aggregate amount of fees required, expressing the view 

that they were too high. 

                                                             
30

 Section 368NA(5)(a) of the Act states: ñThe authority must, for each financial yearð 
(a) prepare such estimate as it is practicable for them to make of the likely costs of 
carrying out the relevant functions during that yearò. 
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4.33 Given that the costs of performing the designated functions have proven to be higher 

than estimated prior to designation, and given the nascent state of the VOD industry 

in general, ATVOD has considered ways in which the impact of the need for higher 

fee income might be ósmoothedô over two or more years. 

 

4.34 In particular, since publication of the Consultation document, ATVOD has discussed 

with DCMS the possibility of deferring for 18 months loan repayments totalling 

£49,200 due during Year Two. Such a deferral has now been agreed by the Minister 

as DCMS is keen to ensure that ATVOD has the opportunity to restructure its annual 

fees to reduce the impact especially on small businesses in this nascent industry. 

Although this does not constitute an increase in income, it does allow ATVOD to 

spread the cost of repayment over future years and to reduce the aggregate amount 

of fees required in Year Two by £49,200. 

 

4.35 As previously noted, rather than the Year One deficit of £52,757 estimated in the 

Consultation Document, ATVOD has recorded a surplus of £10,219 as a result of  

higher than estimated Year One Income and the lower than estimated Year One 

Costs. Carrying this surplus forward and taking it into account when determining the 

aggregate amount of fees required in Year Two, and taking in account  the reduction 

in Year Two Costs resulting from the reduction in Ofcom recharges for that year, and 

taking into account the decision by DCMS to defer for 18 months repayment of the 

outstanding loan, ATVOD has calculated that the aggregate amount of the fees that 

are required to be paid during Year Two in order to enable ATVOD to  meet, but not 

exceed, the estimate of likely costs of carrying out the relevant functions during that 

year is  £403,201. This is £117,176 less than the £520,377 estimated in the 

Consultation Document. 

 

Question 8 

Do you have any comments on our estimate of the number of services in Year 

Two? 

 

4.36 ATVOD notes that, with regard to our estimate of the number of services in Year 

Two, an overwhelming majority of respondents had no comment, expressed neutral 

comments or made comments in support of the estimate given. 

 

4.37 A minority responded that the estimate was óinaccurateô (one response) or indicated 

that it may be too low (three responses) but these responses did not suggest an 

alternative estimate or a methodology for calculating an alternative estimate. ULTV 

argued that a prediction should await the putting in place of a ólegally ïsustainable 

methodology for rigorously and robustly assessing what VOD service constitutes an 

ODPSô. ATVOD believes that such a methodology is already in place. 

 

4.38 In para 3.66 of the Consultation Document we stated that ñIn our view, it is therefore 

prudent to assume that the number of notified services for Year Two will be broadly 

similar to the number of services estimated for Year One.ò As the number of services 

estimated for Year One at that time was 129, we went on, in para 3.67, to make ña 



 

The Authority for Television On Demand Limited 
Registered in England and Wales No. 5137314 

ATVOD Statement on Year Two Fees 
 

39 

cautious assumption that there will be 130 services in Year Two and that this will 

broadly reflect the profile of services in Year One in terms of the characteristics of the 

services and the service providers.ò  

4.39 As noted above, ATVOD has revised its estimate of the number of services likely to 

notify for Year One to 149. Given that the number of Year One Notifications is 

regarded as the most appropriate evidence on which to base an estimate for Year 

Two notifications, we have therefore revised our estimate for Year Two.  Our revised 

estimate is that there will be 150 notified services in Year Two, and that these will 

broadly reflect the profile of services in Year One in terms of the characteristics of the 

services and the service providers. This has implications for the level of fees set and 

these are discussed in our response to the submissions on Question 17 below. 

 

Question 9 

Do you have any comments on our analysis of the various bases that might 

provide a basis for a fee structure for Year Two? 

 

4.40 ATVOD notes that a majority of responses either made no comment on, or were 

supportive of, our analysis of the various bases that might provide a basis for a fee 

structure for Year Two. 

 

4.41 We agree with respondents who have argued that that both the flat rate and provider 

revenue bases raise issues around equity and relevance, but, like the majority of 

respondents, are not persuaded that the alternatives are less bad. In particular, we 

are not persuaded that the alternatives are sufficiently reliable, could be based on 

easily verifiable data, would deliver greater benefits of simplicity, or would be more 

cost-reflective or adaptable. Given in particular the statutory requirement  (under 

section 368NA(5)(b) of the Act) to ensure that the total amount of fees  levied on 

service providers meets but does not exceed the estimated costs of regulation for the 

given financial year, we have concluded that, given the current state of knowledge 

about the characteristics of services and service providers, using market share or 

audience size or volume of content or service revenue/profit, or introducing an 

element of ópolluter paysô, is not practicable at the current time. In coming to this 

conclusion we note that while a number of respondents made assertions about the 

availability of information about, for example, usage/audience, no common 

methodology was outlined and only a small minority of respondents included the 

requested information about the turnover and óusageô of notified services. 

 

4.42 Although we do not believe that a viable alternative to provider revenue or a flat rate 

exists for Year Two we restate our view (set out in para 3.73 of the Consultation 

Document) that, in the medium term, once an industry standard of measurement has 

emerged, we believe that audience size may provide a viable option for a fee 

structure for ODPS.  We therefore intend to work with stakeholders over the coming 

months to explore appropriate fee arrangements for year three and beyond.31 

 

4.43 ATVOD notes that one respondent argued at length that provider revenue was 

appropriate but that it should be assessed at the group level, in order to have regard 

                                                             
31

 An invitation to this effect was made by ATVOD at the Industry Forum meeting on 24 May 2011 
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to the provider who will be required to pay. ATVOD has carefully considered the 

points raised in this submission but does not agree that the turnover of the group to 

which the provider belongs is, in general, a more appropriate basis on which to base 

fees than, in particular, the turnover of the entity that is providing the service. ATVOD 

does not suggest that assessing group turnover would be impossible but, if adopted 

as the basis for adopting fees, it would clearly be less simple and therefore more 

costly than assessing provider turnover. We accepted in the Consultation Document 

that it is a drawback of the provider revenue model that some service providers will 

be charged based on revenue which is not generated by activity relating to the 

regulated service, but this drawback would likely be amplified if the assessment was 

required to be made at group level, especially if the parent company did not provide 

financial support to the service provider.  

 

4.44 Despite the assertions of the respondent, we remain concerned that using group 

revenue as the primary base for calculating fees is problematic. This is because: the 

regulator would have to ascertain for each ODPS provider, whether such provider 

was part of a larger group of companies, and if so, investigate the corporate 

structures of which all ODPS providers are a part; and, where appropriate, obtain 

relevant revenue information of parent companies, where this was not readily 

available. Such an approach would not be a trivial task. Moreover, we consider that 

using group turnover as the primary basis for ascertaining the level of fees for a 

particular company, without being able to justify it in a manner consistent with the 

statutory requirements, would be difficult to reconcile with the statutory requirement 

to have regard to the óprovider who will be required to pay itô as the corporate group 

would not be the óproviderô.  

 

Question 10 

Do you agree with the criteria we have proposed in Proposal 1 in relation to 

qualification for a concessionary rate for non-commercial ODPS providers? 

 

4.45 The overwhelming majority of responses either made no comment on, or were 

supportive of, the criteria proposed in relation to qualification for a concessionary rate 

for non-commercial ODPS providers. Only one response expressed outright 

opposition to having a concessionary rate for non-commercial ODPS providers. 

 

4.46 We have considered carefully a single response suggesting that the definition of non-

commercial needs to include those services that offer ña definable Public Service 

focus ñregardless of whether they are a commercial organisation. We have 

concluded that expanding the criteria in this way would not be consistent with the 

purpose of establishing a concessionary rate for non-commercial service providers, 

would raise significant definitional issues, and would raise issues of equity which 

would be unlikely to command widespread stakeholder support. We have concluded 

that concerns of commercial providers are best addressed through other means (see 

below). 

 

4.47 We have also noted the submission from S4C which identifies services provided by 

the Welsh Authority as falling into a unique category by virtue of the fact that, under 
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the Act, while the Welsh Authority is only required to notify ATVOD of ODPS services 

it provides if such services include advertising32, the editorial content of that service 

remains under the regulatory jurisdiction of the Welsh Authority.  ATVOD accepts 

that this places such services in a unique position, and that the regulatory activity 

required by ATVOD in relation to such services will be constrained in a manner which 

is not applicable to services provided by other service providers. However ATVOD 

does not accept that no fee should be levied in respect of such services and has 

instead decided that the criteria for qualification for the non-commercial 

concessionary rate should be amended to include any services provided by the 

Welsh Authority which are notifiable to ATVOD. 

 

4.48 Other than by expanding the criteria to include services provided by the Welsh 

Authority, ATVOD has therefore decided to set a concessionary rate for Year Two for 

non-commercial providers in accordance with the proposal set out in para 4.5 of the 

consultation document.  Such a rate will apply if the service provider: 

 

i)  is a registered charity; or 

ii) is a community interest company; or  

iii) is a not-for-profit company operating in the public interest (as demonstrated, 

for example, in the articles of association of the service provider); or 

iv) is The Welsh Authority. 

 

4.49 ATVOD has also considered carefully the submission arguing that innovation by very 

small scale providers is hampered by even very low fees as this mitigates against the 

trialling of new services in a live environment to assess their viability. ATVOD 

accepts this argument and considers that such an impact may apply to non-

commercial as well as ómicro-scaleô and ósmall-scaleô commercial providers.  

 

4.50 In Year Two, in order to remove barriers to innovation by non-commercial providers, 

ATVOD will therefore not levy a fee if a new service would qualify for a 

concessionary rate, closes within the first three months of operation and no breaches 

of the Rules are found to have occurred. This temporary waiver will apply only if the 

service provider has, prior to launching the service, received from ATVOD 

confirmation of its qualification for a concessionary rate and has submitted to ATVOD 

a completed notification form for the new service. 

 

4.51 For those qualifying for the non-commercial concessionary rate, ATVOD will also 

accept payment by quarterly instalment. 

 

Question 11 

Do you agree that £150 per service would be a justifiable and proportionate 

contribution from such ODPS providers to the cost of regulation? 

 

                                                             
32

 See Section 368Q(A1) of the Act, which states that: ñSection 368BA (advance notification) does not 
apply in relation to an on-demand programme service provided or to be provided by the Welsh 
Authority, other than a service that includes advertisingò. 
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4.52 ATVOD notes that there was a lack of consensus on the proposal to levy a fee of 

£150 per service for such service providers. In considering its response, ATVOD has 

taken into account the fact that only 3 respondents regarded the proposed tariff as 

being too low, while 4 considered it too high. ATVOD has, in particular, taken account 

of submissions arguing that even relatively small sums are onerous for such 

providers. 

 

4.53 ATVOD has also taken into account the fact that the aggregate amount of fees 

required in Year Two is significantly lower than estimated in the Consultation 

Document, and has decided to set a subsidised rate of £100 per service as the 

appropriate contribution for this type of provider towards the likely costs of regulation. 

ATVOD will accept payment of this fee by quarterly instalment. 

 

4.54 As noted above, this fee will not be levied if a new service would qualify for a 

concessionary rate, closes within the first three months of operation and no breaches 

of the Rules are found to have occurred. This temporary waiver will apply only if the 

service provider has, prior to launching the service, received from ATVOD 

confirmation of its qualification for a concessionary rate and has submitted to ATVOD 

a completed notification form for the new service. 

 

Question 12 

Do you agree with the criteria we have proposed in Proposal 2 in relation to 

qualification for a concessionary rate for „micro-scale‟ commercial ODPS 

providers? 

 

4.55 ATVOD notes that that a majority of respondents either had no comment on, or were 

supportive of, the proposed criteria in relation to qualification for a concessionary rate 

for ómicro-scaleô commercial ODPS providers, although two of those responses 

argued that additional restrictions should be imposed which would exclude affiliates 

of larger enterprises and/or providers not in their first year of operation. ATVOD 

agrees that affiliation to a larger enterprise should be a disqualifying criterion, as this 

will prevent the concessionary rate being exploited through corporate restructuring. 

However, ATVOD does not agree that the qualification should be restricted to 

services in their first year of operation as such a restriction would risk stifling nascent 

services if they did not grow rapidly. 

 

4.56 ATVOD also considered the proposal from one respondent that a lower 

concessionary (or óenterpriseô) rate should be set for service providers with revenue 

of less than £25,000 per annum, and that the rate for such service providers should 

be £150. ATVOD does not believe the establishment of a third concessionary rate for 

commercial providers is necessary in order to mitigate sufficiently against the impacts 

of the regulatory fees on such providers and deals with the tariff level for micro-scale 

service providers (i.e. all those providers with revenue below £50,000) in the 

response to submissions on Question 13 below. 

 

4.57 ATVOD considered carefully the proposal from one respondent that the threshold for 

qualification for concessionary rates should be set at the equivalent of ú2 million, on 
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the grounds that this is the EU definition of a ómicro-enterpriseô, and that a second, 

lower, rate should be set for companies with a turnover below £300,000.  ATVOD 

notes that the purpose of setting a concessionary rate for providers with low turnover 

is to ensure that fees are justifiable and proportionate having regard to the provider 

who is required to pay them. The use of the term ómicro-scaleô in the proposal was 

not intended to identify a class of service providers equivalent to that which would 

meet the EU definition of a micro-enterprise, but rather to indicate a class of service 

providers with a particular scale of revenue and to ensure that those service 

providers paid an appropriate level of fee. We do not agree that all service providers 

with turnover below ú2 million should pay a rate so heavily subsidised by larger 

service providers. 

 

4.58 ATVOD further notes that while this respondent criticises the threshold criteria 

proposed by ATVOD as being based on anecdotal evidence rather than óobjective 

research and analysisô, no such research or analysis is advanced in support of the 

alternative £300,000 threshold proposed by the respondent. 

 

4.59 ATVOD has therefore decided to set a concessionary rate for Year Two for ómicro-

scaleô commercial providers broadly in accordance with the proposal set out in para 

4.9 of the consultation document. However in addition to the qualifying criteria 

previously proposed, we consider that service providers must also have no affiliation 

to a larger enterprise. A concessionary rate for ómicro-scaleô commercial providers 

will therefore apply if the service provider can demonstrate to ATVOD that they: 

 

 a)  have no affiliation to a larger company; and  

 b)  satisfy one of the two conditions below: 

(i) had a turnover of less than £50,000 in the last accounting year 

for which figures are available; or 

(ii) are in the first year of trading and expect to have a turnover of 

less than £50,000 in that first year 

 

4.60 ATVOD has also considered carefully the submission arguing that innovation by very 

small scale providers is hampered by even very low fees as this mitigates against the 

trialling of new services in a live environment to assess their viability. ATVOD 

accepts this argument and has modified the proposal accordingly.  

 

4.61 In Year Two, in order to remove barriers to innovation by micro-scale providers,  

ATVOD will therefore not levy a fee if a new service would qualify for a 

concessionary rate, closes within the first three months of operation and no breaches 

of the Rules are found to have occurred. This temporary waiver will apply only if the 

service provider has, prior to launching the service, received from ATVOD 

confirmation of its qualification for a concessionary rate and has submitted to ATVOD 

a completed notification form for the new service.  

 

4.62 For those qualifying for the micro-scale concessionary rate, ATVOD will also accept 

payment by quarterly instalment. 

 



 

The Authority for Television On Demand Limited 
Registered in England and Wales No. 5137314 

ATVOD Statement on Year Two Fees 
 

44 

Question 13 

Do you agree that £250 per service would be a justifiable and proportionate 

contribution from such ODPS providers to the cost of regulation? 

 

4.63 ATVOD notes that there was a lack of consensus on the proposal to levy a fee of 

£250 per service for such service providers. In considering its response, ATVOD has 

taken into account the fact that only 3 respondents regarded the proposed tariff as 

being too low, while 5 considered it too high. ATVOD has, in particular, taken account 

of submissions arguing that even relatively small sums are onerous for such 

providers. 

 

4.64 As noted above, ATVOD also considered the proposal from one respondent that a 

lower concessionary (or óenterpriseô) rate should be set for service providers with 

revenue of less than £25,000  per annum, and that the rate for such service providers 

should be £150. Although ATVOD has not set a separate rate for service providers 

with revenue less than £25,000 pa, it has nevertheless ensured in its decision below 

that such service providers pay no more than £150. 

 

4.65 Having taken into account the fact that the aggregate amount of fees required in Year 

Two is significantly lower than estimated in the Consultation Document, ATVOD has 

decided to set a subsidised rate of £150 per service as the appropriate contribution 

for this type of provider towards the likely costs of regulation. ATVOD will accept 

payment by quarterly instalments. 

 

4.66 As noted above, this fee will not be levied if a new service would qualify for a 

concessionary rate, closes within the first three months of operation and no breaches 

of the Rules are found to have occurred. This temporary waiver will apply only if the 

service provider has, prior to launching the service, received from ATVOD 

confirmation of its qualification for a concessionary rate and has submitted to ATVOD 

a completed notification form for the new service. 

 

Question 14 

Do you agree with the criteria we have proposed in Proposal 3 in relation to 

qualification for a concessionary rate for „small-scale‟ commercial ODPS 

providers? 

 

4.67 ATVOD notes that  a majority of respondents either had no comment on, or were 

supportive of, the proposed criteria in relation to qualification for a concessionary rate 

for ósmall-scaleô commercial ODPS providers, although one of those responses 

argued that an additional restrictions should be imposed which would exclude 

affiliates of larger enterprises. ATVOD agrees that affiliation to a larger enterprise 

should be a disqualifying criterion, as this will prevent the concessionary rate being 

exploited through corporate restructuring.  

 

4.68 Those who were not supportive of the proposed criteria may be assumed, on the 

basis of the context of the submissions as a whole, to favour less restrictive criteria 

but this is not completely clear in all cases. 



 

The Authority for Television On Demand Limited 
Registered in England and Wales No. 5137314 

ATVOD Statement on Year Two Fees 
 

45 

 

4.69 The submission of a respondent arguing that the upper limit for a concessionary rate 

should be set at the equivalent of ú2 million is dealt with in our response to the 

submission on Question 12 above. 

 

4.70 ATVOD has therefore decided to set a concessionary rate for Year Two for ósmall-

scaleô commercial providers broadly in accordance with the proposal set out in para 

4.13 of the consultation document. However in addition to the qualifying criteria 

previously proposed, service providers must also have no affiliation to a larger 

enterprise. A concessionary rate for ósmall-scaleô commercial providers will therefore 

apply if the service provider can demonstrate to ATVOD that they: 

 

 a)  have no affiliation to a larger company; and  

 b)  satisfy one of the two conditions below: 

(i)  had a turnover of less than £100,000 in the last accounting 

year for which figures are available; or 

(ii)  are in the first year of trading and expect to have a turnover of 

less than £100,000 in that first year 

 

4.71 ATVOD has also considered carefully the submission arguing that innovation by very 

small scale providers is hampered by even very low fees as this mitigates against the 

trialling of new services in a live environment to assess their viability. ATVOD 

accepts this argument and has modified the proposal accordingly.  

 

4.72 In Year Two, in order to remove barriers to innovation by small-scale providers,  

ATVOD will therefore not levy a fee if a new service would qualify for a 

concessionary rate, closes within the first three months of operation and no breaches 

of the Rules are found to have occurred. This temporary waiver will apply only if the 

service provider has, prior to launching the service, received from ATVOD 

confirmation of its qualification for a concessionary rate and has submitted to ATVOD 

a completed notification form for the new service.  

 

4.73 For those qualifying for the small-scale concessionary rate, ATVOD will also accept 

payment by quarterly instalments. 

 

Question 15 

Do you agree that £500 per service would be a justifiable and proportionate 

contribution from such ODPS providers to the cost of regulation 

 

4.74 ATVOD notes that there was a lack of consensus on the proposal to levy a fee of 

£500 per service for such service providers. In considering its response, ATVOD has 

taken into account the fact that only 3 respondents regarded the proposed tariff as 

being too low, while 5 considered it too high. ATVOD has, in particular, taken account 

of submissions arguing that even relatively small sums are onerous for such 

providers. 
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4.75 ATVOD considered carefully the proposal from one respondent that the fee should 

rise if the provider commits breaches of the Act. In the view of ATVOD, the 

introduction of variable fees dependent on compliance with the Act (the ópolluter 

paysô principle) would be a significant change rather than a minor modification. There 

are a range of issues raised by ópolluter paysô regulatory fee structures, including 

issues relating to incentivising the regulator to record breaches, and ATVOD does 

not consider it appropriate to introduce such an element at this stage of the 

development of the sector and its regulatory arrangements. However, ATVOD 

recognises the potential merits of the proposal and will keep it under consideration 

for future years. 

 

4.76 Having also taken into account the fact that the aggregate amount of fees required in 

Year Two is significantly lower than estimated in the Consultation Document, ATVOD 

has decided to set a subsidised rate of £200 per service as the appropriate 

contribution for this type of provider towards the likely costs of the appropriate 

regulatory authority. ATVOD will accept payment by quarterly instalment. 

 

4.77 As noted above, this fee will not be levied if a new service would qualify for a 

concessionary rate, closes within the first three months of operation and no breaches 

of the Rules are found to have occurred. This temporary waiver will apply only if the 

service provider has, prior to launching the service, received from ATVOD 

confirmation of its qualification for a concessionary rate and has submitted to ATVOD 

a completed notification form for the new service. 

 

Question 16 

Do you have any comments on the figures set out in Figure 1? 

 

4.78 ATVOD notes that a majority of respondents had no comments on the figures set out 

in Figure 1 of the Consultation Document. Two respondents commented that the 

rates set out were too high and this issue is dealt with in our response to the 

submission made with regard to Question 17 below. ATVOD notes that other 

comments essentially repeated concerns expressed in relation to other consultation 

questions and which are dealt with in our response to those questions. 

 

Question 17 

Which of the options set out in Part Two (of Section 4) would provide the most 

appropriate structure and level of fees for Year Two? 

If you do not agree with any of the options please set out an alternative, giving 

reasons why this would be appropriate. 

 

4.79 ATVOD notes that while 5 respondents expressed support for Option A (the flat rate 

model), 12 respondents favour a variant of Option B (the service provider revenue 

model). Of those 12, among those who expressed a preference with regard to the 

various Option B variants, more favoured Option B1 than either of the other two 

variants. ATVOD notes that the number of respondents favouring Option B 

significantly exceeds the number arguing for neither Option A nor Option B. The 

respondents favouring neither of the Options  includes two respondents who stated 
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that they favoured Option A but whose responses made clear that in fact they 

proposed a tariff based on the revenue of the service. Support for Option A included 

one respondent who argued that the flat rate should be applied per provider rather 

than per service (ATVOD notes that the flat rate would need to be much higher under 

this proposal). 

 

4.80 Respondents who rejected both Option A and Option B in favour of an alternative 

based on service revenue or volume of content did not provide an account of how an 

alternative based on service revenue or volume of content would work in practice or 

would ensure that the total amount of fees levied would meet, but not exceed, the 

estimated costs of regulation in Year Two. For the reasons set out in the Consultation 

Document, ATVOD does not believe that a model based on service revenue or 

volume of content is viable at the present time given in particular the lack of 

knowledge about both measures. The responses to the consultation did not provide 

evidence that would enable ATVOD to reverse this view, though we do not rule out 

using such models in future years if and when such knowledge becomes easily 

accessible and verifiable.  

 

4.81 ATVOD considered carefully the proposal made by one respondent that the basis for 

levying fees should be the revenue of the group to which a service provider belongs. 

Under this proposal, service providers would be grouped into one of five bands 

according to group revenue and fees would be levied as a percentage of group 

turnover. The respondent gives an example of a tax rate of 0.03% in each band but 

suggests that the actual tax rate is adjusted following an assessment of the likely 

number of ODPS falling within each category. In addition, second and subsequent 

ODPS would be levied a fee of £35, as would teleshopping services, and services 

provided by a company in its first year of trading (providing it did not belong to a 

group with turnover of over £1.8 million). As set out in our response to the 

submissions made with regard to Question 8, we do not regard group turnover as a 

more appropriate primary base for the fee structure than provider turnover and 

regard it is potentially incompatible with the statutory requirements. We also consider 

that the additional complexity and higher administrative costs are a disadvantage to 

this proposal which are not outweighed by any possible advantages over the provider 

revenue model. 

 

4.82 We also carefully considered the proposal from the same respondent that services 

launching after certain dates in Year Two should receive a pro rata discount. ATVOD 

has some sympathy with this proposal but notes that it was considered before the 

Year One Consultation and was not included as an option in either the Year One 

Consultation or the Year Two Consultation on the grounds that it was not compatible 

with the fee setting provisions of the Act. Specifically, we note that .whilst the Act 

does give the appropriate regulatory authority the power to repay all or part of a fee if 

a service ceases to be provided before the end of the year, provided that the 

cessation of the service is notified in advance to the appropriate regulatory authority 

and does not result from a direction from the authority requiring cessation of the 

service33, the Act does not have any similar provision permitting the regulatory 

                                                             
33

 See Section 368NA(8) of the Act,   
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authority to grant pro-rata discounts of fees in respect of ODPS launched after the 

beginning of Year Two.  

 

4.83 We agree with the same respondent that, to minimise costs, the onus should be on 

each service provider to provide suitable evidence of their qualification for any rate 

below the highest rate. 

 

4.84 ATVOD notes concern expressed in a significant minority of responses about the 

impact of fees for second and subsequent services, and with regard to the overall 

burden that a provider with multiple services may face. ATVOD take seriously the 

possibility that lower charges for second and subsequent services, and/or a lower 

overall cap, may remove barriers to launching new services.  

 

4.85 ATVOD has also considered carefully the proposal that if a variant of Option B is 

chosen, any cap should be set at the group rather than service provider level, so as 

not to penalise those groups who have notified through affiliates rather than at group 

level. ATVOD does not believe it would be appropriate to base qualification for a tariff 

on service provider revenue while basing a cap on the group to which the service 

provider belongs. However, ATVOD does recognise the force in the argument that 

the degree of inequity may be too great if one group pays £75,000 or £100,000 while 

another pays £25,000, purely on the basis of the particular corporate structures 

involved. Our response to this suggestion is set out further below in paragraph 4.92. 

 

4.86 In coming to its decision on the structure of the tariff for Year Two, ATVOD took 

account of the fact that, if second preferences are included, respondents were 

equally divided between Option B1 and Option B3. In doing so we accepted the view 

that B1 had the advantage of greater simplicity and of being based on statutory 

definitions of small and medium sized businesses. Given that the Year Two tariff is 

expected to be an interim solution only, we regard simplicity as being a particular 

advantage. We also agreed that the primary theoretical advantage of Option B3, that 

it is more progressive, would be significantly weakened in practice given that only two 

service providers were expected to fall into band A, and only two were expected to 

fall into band C. 

 

4.87 Having taken into account the responses to the consultation, and having taken into 

account the fact that the aggregate level of fees required in Year Two is significantly 

lower than estimated in the Consultation Document, ATVOD has therefore set a 

slightly modified version of Option B1 as the fee structure for Year Two and has set 

fee levels within that structure to take account of stakeholder concerns in the manner 

indicated in our responses above. 

 

4.88 Year Two fees will therefore be levied as follows for those service providers who do 

not qualify for a concessionary rate: 

Super A Rate is: 

¶ £10,350 for the first service 
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¶ £800 for all subsequent services from the same provider (with the total 

amount to be paid in respect of all services provided by a single provider 

being capped at £25,000); 

Rate A is:  

¶ £5,175 for the first service 

¶ £800 for all subsequent services from the same provider (with the total 

amount to be paid in respect of all services provided by a single provider 

being capped at £25,000); 

Rate B is:  

¶ £800 for the first service 

¶ £400 for all subsequent services from the same provider (with the total 

amount to be paid in respect of all services provided by a single provider 

being capped at £25,000). 

 

4.89 A service provider will be liable for the Super A Rate unless they establish to the 

satisfaction of ATVOD that they have a turnover which qualifies for a lower rate. 

Service providers registered with Companies House who wish to establish 

qualification for a lower rate should provide to ATVOD a copy of their filed accounts 

for the last year for which figures are available, or evidence that they were in their 

first year of trading on 1 April 2011 or have begun trading since 1 April 2011. Service 

providers who are not registered at Companies House (e.g. non-UK companies, sole 

traders and unincorporated bodies) and who wish to establish qualification for a lower 

rate should provide equivalent evidence. 

 

4.90 Evidence of qualification for a lower rate must be provided within 21 days of the date 

of this statement, or the date of notification, whichever is later. 

 

4.91 Qualification for Rate A would be established if the service provider could 

demonstrate to ATVODôs satisfaction that they had an annual turnover of not more 

than £25.9 million. 

 

4.92 Qualification for Rate B would be established if the service provider: 

 

a) could demonstrate to ATVODôs satisfaction that they had an annual turnover of 

not more than £6.5 million in the last accounting year for which figures are 

available; or 

b) was in its first year of trading on 1st April 2011 or began trading after 1 April 

2011. 

 

Those eligible for Rate B will also be able to choose to pay in quarterly instalments. 

 

4.93 As mentioned in paragraph 4.85, ATVOD recognises the force in the argument that 

the degree of inequity may be too great if one group pays £75,000 or £100,000 while 

another pays £25,000, purely on the basis of the particular corporate structures 

involved. ATVOD has therefore decided to allow individual service providers which 

are part of the same group of companies, to nominate themselves to be considered 
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at group level for both banding and capping purposes (ñSelf-Nominating Providersò). 

In such circumstances qualification for a tariff band will be established by reference to 

the annual turnover of the parent company and the total amount of fees paid, on a 

pro-rata basis, by the Self-Nominating providers belonging to the same group will not 

exceed £25,000. For these purposes the Self-Nominating Providers will only be 

considered to be part of the same group if they are entities which are wholly and 

directly owned by the same parent company.  (NB Consideration at group level will 

only occur at the explicit request of the service providers concerned and would be 

subject to receiving satisfactory evidence of ownership).  

 

4.94 In paragraphs 4.43 and 4.44 above, we stated our concerns about using group 

revenue as the primary base for calculating fees for all ODPS providers. The decision 

outlined in paragraph 4.93 above, relating to Self-Nominating Providers also makes 

reference to group turnover to some degree. However, we consider that the particular 

circumstances of the Self-Nominating Providers, referring to group turnover as a 

means of ensuring that the fees are appropriate, justifiable and proportionate, would 

be consistent with our statutory requirements and that the practical problems, 

associated with using group turnover as the primary base for calculating fees for all 

ODPS providers, should in such cases be avoided since the instances where such a 

concession would be required: are likely to be few in number; and would require the 

relevant service providers voluntarily providing sufficient evidence to the regulator. 

 

Question 18 

Are there any potential impacts arising from the options we have laid out in 

Section 4 that we have not considered? 

 

4.95 Throughout Section 4, we have assessed the impact on stakeholders of the 

proposals and options set out in the Year Two Fees Consultation. 

 

4.96 With regard to specific submissions on question 18, ATVOD has dealt with concerns 

about the effect on innovation of high fees for additional services and with 

comparisons with other EU member states in its response to other questions above. 

We also note that while activity around scope may be less in Year Two than in Year 

One, it is still likely to be substantial as new services launch and existing services 

change, and any reduction in workload is likely to be counterbalanced by the rising 

trend in complaints and by the activity set out for Year Two in our European Works 

and Access Services plans. 

 

4.97 While services exploiting only content that has already been broadcast on television 

or classified by the BBFC may be unlikely to generate breaches of the Rules, we do 

not believe that a ópolluter paysô principle is an appropriate or practicable basis for a 

fee structure for Year Two, and have taken into account the impact of the fees on 

services offering only broadcast television or classified film content when setting the 

fees for Year Two. 

 

4.98 One respondent expressed concern that the consultation period was too short and 

that this disadvantaged smaller service providers. The consultation period of 6 weeks 
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was set jointly by Ofcom and ATVOD and was the same as that set for the Year One 

Fees Consultation. In our view it was a reasonable period of time within which to 

expect stakeholders to be able to formulate responses. The same respondent 

suggested that the Consultation failed to consider the impact of the fees on the UKôs 

competitiveness.  In its decision, ATVOD has taken appropriate steps to ensure that 

any such impact in minimised, and in its response to various submissions ATVOD 

has highlighted the complexities involved in making international comparisons.  

ATVOD does not accept the same respondentôs suggestion that óOfcomôs good 

nameô is being adversely affected, whether by the consultation process, the fees set 

for Year Two, or by the manner by which the AVMS Directive has been implemented 

in the UK. The Year Two Fees Consultation was a joint consultation with Ofcom and 

the core decision as to the amount and structure of any fees set is subject to the prior 

written approval of Ofcom. 

 

Question 19 

Do you believe that our proposals have any impacts in relation to matters of 

equality? 

 

4.99 As we discussed in Consultation Document, statute requires that we have due regard 

to any potential impacts the proposals or options in this consultation may have on 

equality in relation to gender, disability or ethnicity. An Equality Impact Assessment 

(ñEIAò) is Ofcomôs way of fulfilling this obligation and we have mirrored that approach 

in coming to our decision. An EIA is a tool for analysing the potential impacts a 

proposed policy or project is likely to have on people, depending on their background 

or identity. In relation to equality (whether in Northern Ireland or the rest of the UK) 

including gender, disability or ethnicity, we stated in the Year Two Fees Consultation 

that we considered that the approach to regulation as a result of the options and 

proposals set out in the Consultation Document would remain unchanged and 

therefore we did not consider that the proposals or options would have any particular 

implications for people to whom these considerations relate. We based this 

conclusion on our experience of regulating ODPS in Year One and on advice from 

Ofcom on the experience it has gained in setting fees and tariffs across other sectors 

that Ofcom regulates. 

 

4.100 In the Year Two Fees Consultation, we invited stakeholders to submit responses 

specifically on any potential impacts relating to equality resulting from any of the 

proposals and options we outlined in relation to the Year Two Fees. This was to 

ensure that we had not failed inadvertently to consider any possible equality impacts 

resulting from the options and proposals. 

 

4.101 ATVOD notes that one respondent considered that the implementation of the 

Directive would in general have marginal benefits in relation to equality, and another 

commented on the importance of equality of regulatory costs across the EU, but 

neither comment suggested that the specific fee proposals and options set out in the 

Consultation would have a direct impact on equality in relation to gender, disability or 

ethnicity. 
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4.102 In response to the respondent who expressed disappointment that a full Equality 

Impact Assessment had not been carried out, we reiterate our view, as set out in 

para 4.81 of the Consultation Document, that as Ofcom and ATVODôs approach in 

relation to equality will remain unchanged, we do not consider that the Consultation 

had any particular implications for people to whom these considerations apply. We 

do, however, share the same respondentôs recognition that community and small 

scale media groups are able to provide valuable services for members of ethnic 

minorities, women and people with disabilities, and have had regard to this, to the 

extent we consider relevant, in reaching our decision. 

 

Additional Comments 

 

4.103 We have dealt above with comments on the level of costs and fees, including for 

smaller providers, on the importance of simplicity in choosing a fee structure, and 

with the perceived discrepancy between fees in the UK ad those in other EU member 

states. We have also indicated above our agreement with those who have suggested 

that the Options set out in the Consultation should be regarded as interim solutions, 

and that work should begin on developing alternative fee structures for future years. 

ATVODôs intention to work with the industry to find a fee structure for future years 

which enjoys the widest possible support has been made clear, both in this statement 

and in statements made to the Industry Forum (of which all providers of notified 

services are members). 

 

4.104 ATVOD agrees that it is important to ensure that all ODPS are notified and that fees 

are collected on a timely basis, and has put in place robust investigation, invoicing 

and enforcement processes for that purpose. 

 

4.105 A number of comments were outside the scope of the Consultation, and related to 

ATVODôs interpretation of the criteria which define an ODPS, its interpretation of 

whether two versions of a service are substantially the same, and (from one 

respondent) whether ATVOD is a fit and proper body to perform the functions 

designated to it by Ofcom. Concerns about the scope of the regulations and the 

definition of a service are not addressed here, but are at the forefront of ATVODôs 

thinking, and will be discussed with stakeholders over the coming months, both 

through the Industry Forum and in meetings with other stakeholders. We note that a 

respondent acknowledged that the various Option B variants, including that chosen, 

went some way to addressing concerns that decisions on scope and different 

versions of services had a disproportionate impact on the regulatory costs borne by 

certain providers.  

 

4.106 Finally, we agree that, in future, consultation on fees should take place early enough 

to allow fees to be set before the start of the year in which they fall due, and will work 

towards achieving that aim. 
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Section 5 

Year Two Fee Tariff 

 

First service 

Additional 

services 

(per service) 

Maximum 

fee 

(per provider) 

Standard rates    

Super A Rate 

(Provider revenue > £25.9m) 

£10,350 £800 £25,000 

A Rate 

(Provider revenue > £6.5m) 

£5,175 £800 £25,000 

B Rate 

(Provider revenue £6.5m or less) 

£800 £400 £25,000 

 

Concessionary rates 
   

Non-commercial 

(charities, community interest 

companies, not for profit companies 

acting in the public interest) 

£100* £100* N/A** 

Commercial  

micro-scale 

(Provider revenue > £50,000) 

£150* £150* N/A** 

Commercial  

small-scale  

(Provider revenue > £100,000) 

£200* £200* N/A** 

 

* no fee will be levied if a new service would qualify for a concessionary rate, closes within 

the first three months of operation and no breaches of the Rules are found to have occurred. 

This temporary waiver will apply only if the service provider has, prior to launching the 

service, received from ATVOD confirmation of its qualification for a concessionary rate and 

has submitted to ATVOD a completed notification form for the new service. 



 

The Authority for Television On Demand Limited 
Registered in England and Wales No. 5137314 

ATVOD Statement on Year Two Fees 
 

54 

** given the lack of evidence suggesting that very large numbers of services are being 

provided by individual service providers who would qualify for a concessionary rate, we have 

not set a maximum fee per provider at this time. However, we reserve the right to introduce 

such a cap at a later date should circumstances require it. 

 

5.1 For those qualifying for a concessionary rate or Rate B, ATVOD will also accept 

payment by quarterly instalments. 

 

A service provider will be liable for the Super A Rate unless they establish to 

the satisfaction of ATVOD that they have a turnover or status which qualifies 

for a lower rate as follows:  

 

Qualification for Rate A 

 

5.2 Qualification for Rate A will be established if the service provider can demonstrate to 

ATVODôs satisfaction that the service provider had an annual turnover of not more 

than £25.9 million in the last accounting year for which figures are available. 

 

Qualification for Rate B  

 

5.3 Qualification for Rate B will be established if the service provider: 

a) can demonstrate to ATVODôs satisfaction that the service provider 

had an annual turnover of not more than £6.5 million in the last 

accounting year for which figures are available; or 

b) was in its first year of trading on 1 April 2011, or has commenced 

trading only after that date. 

 

Qualification for the Non-Commercial Concessionary Rate 

 

5.4 Qualification for the Non-Commercial Concessionary Rate will apply if the service 

provider can demonstrate to ATVODôs satisfaction that it: 

a) is a registered charity; or 

b) is a community interest company; or  

c) is a not-for-profit company operating in the public interest (as 

demonstrated, for example, in the articles of association of the service 

provider); or 

d)    is The Welsh Authority. 

 

Qualification for the Commercial Micro-scale Concessionary Rate 

 

5.5 Qualification for the Commercial Micro-scale Concessionary Rate will apply if the 

service provider can demonstrate to ATVODôs satisfaction that it: 

 a)  has no affiliation to a larger company; and  

 b)  satisfies one of the two conditions below: 

(i)  had a turnover of less than £50,000 in the last accounting year 

for which figures are available; or 
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(ii)  is in the first year of trading and expect to have a turnover of 

less than £50,000 in that first year. 

 

Qualification for the Commercial Small-scale Concessionary Rate 

 

5.6 Qualification for the Commercial Small-scale Concessionary Rate will apply if the 

service provider can demonstrate to ATVODôs satisfaction that it: 

 a)  has no affiliation to a larger company; and  

 b)  satisfies one of the two conditions below: 

(i)  had a turnover of less than £100,000 in the last accounting 

year for which figures are available; or 

(ii)  is in the first year of trading and expect to have a turnover of 

less than £100,000 in that first year. 

 

Evidence required in order for ATVOD to consider whether the service 

provider has demonstrated to ATVOD‟s satisfaction that it falls within the 

relevant category:  

 

5.7 Registered charities, community interest companies or not-for-profit companies 

operating in the public interest should provide documentary evidence of their status. 

For not-for-profit companies operating in the public interest, documentary evidence 

will include, but may not be limited to, the Articles of Association. 

 

5.8 Other service providers registered with Companies House who wish to establish 

qualification for a lower rate should provide to ATVOD a copy of their filed accounts 

for the last year for which figures are available, or evidence that they were in their 

first year of trading on 1 April 2011 or have begun trading since 1 April 2011. 

 

5.9 Service providers who are not registered at Companies House (e.g. non-UK 

companies, sole traders and unincorporated bodies) and who wish to establish 

qualification for a lower rate should provide equivalent evidence (e.g. the audited 

accounts of an unincorporated provider). 

 

5.10 Evidence of qualification for a lower rate must be provided within 21 days of the date 

of this statement or the date of notification, whichever is later. 

 

Opting for consideration as a group 

 

5.11 As outlined in paragraph 4.92, Individual service providers may nominate themselves 

to be considered at group level for both banding and capping purpose. In such 

circumstances qualification for a tariff band will be established by reference to the 

annual turnover of the parent company and the total amount of fees paid by providers 

belonging to the same group will not exceed £25,000. For these purposes service 

providers will only be considered to be part of the same group if they are entities 

which are wholly and directly owned by the same parent company.   
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Section 6 

Ofcom‟s approval of the fees 

6.1 As mentioned in paragraph 2.20 of the Year Two Fees Consultation, Ofcom formally 

designated34 ATVOD as a co-regulator to carry out a range of functions in relation to 

the regulation of VOD services. Included in the designated functions was the power to 

require Service Providers to pay an annual fee, such fees to be set in accordance with 

section 368NA of the Act. The fees must  represent the appropriate contribution of the 

provider towards meeting the likely costs of regulation during the year and be 

justifiable and proportionate having regard to the provider who will be required to pay it 

and the functions in respect of which it is imposed.   

 

6.2 A different level of fees may be required in relation to different cases or circumstances 

but the aggregate amount of fees required to be paid must be sufficient to meet, 

though not exceed, the estimated likely costs of carrying out the regulatory functions 

during the year. Under the Designation any fees that ATVOD requires ODSP providers 

to pay, are subject to Ofcomôs prior written approval35. 

 

6.3 Accordingly, ATVOD has sought Ofcomôs approval in relation to the fees to be paid in 

Year Two (1 April 2011 to 31 March 2012). Ofcom has therefore reviewed the amount 

and structure of the fees and associated reasoning set out in Sections 4 and 5 of this 

Statement by reference to the statutory requirements set out in Section 368NA of the 

Act.  In particular, in deciding whether to give its approval,  Ofcom must be satisfied 

that  the fee in each case ñrepresents the appropriate contribution of the provider 

towards meeting the likely costsò of regulation36; and ñis justifiable and proportionate 

having regard to the provider who will be required to pay it and the functions in respect 

of which it is imposedò37.   

 

6.4  Ofcom must also be satisfied that the aggregate amount of the fees to be paid is 

sufficient to meet, but not exceed the likely costs of carrying out the regulatory 

functions during Year Two, taking into account any deficit or surplus carried forward 

from the previous year(s)38. Ofcom has therefore considered this requirement in light of 

the financial details contained in paragraph 4.29 above which include both ATVODôs 

estimated costs for Year Two and Ofcomôs own current estimate of likely costs for 

carrying out its non-designated functions in Year Two (the latter being in the sum of 

£20,000).  

                                                             
34

 See http://stakeholders.ofcom.org.uk/binaries/broadcast/tv-ops/designation180310.pdf (ñthe 
Designationò). 
35

 See Clause 5(iii) of the Designation. 
36

 See Section 368NA(3)(a) of the Act. 
37

 See Section 368NA(3)(b) of the Act. 
38 Section 368NA(7) of the Act states: ñAny deficit or surplus shown (after applying this subsection for 

all previous years) by a statement under subsection (6) is to beð 
(a) carried forward; and 
(b) taken into account in determining what is required to satisfy the requirement 
imposed by virtue of subsection (5)(b) in relation to the following yearò. 

http://stakeholders.ofcom.org.uk/binaries/broadcast/tv-ops/designation180310.pdf
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6.5 In addition, Ofcom has also taken into account the £10,291 surplus  which ATVOD has 

calculated has arisen from Year One (see paragraph 4.20 above), having taken into 

account both ATVODôs costs (in Year One) and an amount of costs incurred by Ofcom 

in Year One in the sum of £20,667 (see paragraph 4.4 above), which surplus is to be 

carried forward in assessing whether the requirement is met that the aggregate 

amount of the fees to be paid in Year Two is sufficient to meet, but not exceed the 

likely costs of carrying out the regulatory functions during Year Two39.  In Year Two, 

Ofcom will carry out a range of functions concerning the regulation of ODPSs.  We 

have provided an estimate of £20,000 as the projected cost of carrying out these 

functions. Ofcomôs functions in Year Two will include in particular a number of appeals 

on whether a service is or is not an ODPS.  However since the exact nature and 

volume of this work are currently unknown, the likely costs cannot be estimated with 

any certainty at this time. 

 

6.6   Having considered all these matters, Ofcom has approved ATVODôs decision as to the 

amount and structure of the fees set for Year Two and the associated reasoning set 

out in section 4 and 5 of this Statement. 

                                                             
39

 Under section 368NA (6) (c) of the Act, as soon as reasonably practicable after the end of the 
financial year, a statement must be published setting out for that year, the aggregate amount received 
in fees during that year, the aggregate amount of fees outstanding and likely to be paid or recovered 
for that year, and the actual costs of carrying out the relevant functions during the year.  Any deficit or 
surplus shown is to be carried forward and taken into account in determining what is required to 
ensure that the aggregate amount of fees that are required to be paid during that year is sufficient to 
enable them to meet, but not exceed the estimated costs for that year. As made clear in paragraph 
3.28 of the Year Two Fees Consultation, this requirement is to be satisfied by the publication of the 
Financial details included in paragraph 4.4 of this Statement setting out the costs incurred by ATVOD 
and Ofcom during Year One which are to be taken into account when setting fees for Year Two. 
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Section 7 

Next steps 

7.1 ATVOD will contact each provider of a notified service to inform them of the new tariff 

and the qualification criteria for the rates below the Super A Rate, and to invite them 

to apply for a lower rate (if applicable) within 21 days. 

 

7.2 Those eligible for a concessionary rate or for Rate B will also be offered the 

opportunity to pay in quarterly instalments. 

 

7.3 Service providers who are wholly and directly owned by a parent company which 

also wholly and directly owns at least one other service provider will be invited to 

consider whether they wish to be considered on the basis of group turnover for 

banding purposes in order to qualify for the cap of £25,000 being applied at group 

level. 

 

7.4 Invoices will be issued as soon as possible after the 21 day deadline has expired. 

Those who have not submitted an application for a lower rate, or whose applications 

have been declined, will be invoiced at the Super A Rate. 

 

Future years 

 

7.5 ATVOD regards the fees set for Year Two to be an interim solution only. Over the 

coming months we will therefore work with service providers through the ATVOD 

Industry Forum to develop appropriate fee arrangements for year three and 

beyond.40 

                                                             
40

 An invitation to this effect was made by ATVOD at the Industry Forum meeting on 24 May 2011. 
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Annex 1 

Legal framework relating to fees 

The relevant statutory provisions in relation to the setting of fees for ODPS are set out in 

Section 368NA of the Act: 

 

368NA Fees 

 

(1)  In this section ñthe authorityò means each of these ð 

(a)  the appropriate regulatory authority; 

(b)  (where they are not the appropriate regulatory authority) OFCOM. 

 

(2)  The authority may require a provider of an on-demand programme service to pay 

them a fee. 

 

(3)  The authority must be satisfied that the amount of any fee required under subsection 

(2) - 

(a)  represents the appropriate contribution of the provider towards meeting the 

likely costs described in subsection (5)(a), and 

(b)  is justifiable and proportionate having regard to the provider who will be 

required to pay it and the functions in respect of which it is imposed. 

 

(4)  A different fee may be required in relation to different cases or circumstances. 

 

(5)  The authority must, for each financial year ð 

(a)  prepare such estimate as it is practicable for them to make of the likely costs 

of carrying out the relevant functions during that year; 

(b)  ensure that the aggregate amount of the fees that are required to be paid to 

them under subsection (2) during that year is sufficient to enable them to 

meet, but not exceed, the costs estimated under paragraph (a); 

(c)  consult in such manner as they consider appropriate the providers likely to be 

required to pay them a fee under subsection (2) during that year; 

(d)  publish in such manner as they consider appropriate the amount of the fees 

they will require providers to pay to them under subsection (2) during that 

year. 

 

(6)  As soon as reasonably practicable after the end of the financial year, the authority 

must publish a statement setting out, for that yearð 

(a)  the aggregate amount received by them during that year in respect of fees 

required to be paid under subsection (2); 

(b)  the aggregate amount outstanding and likely to be paid or recovered in 

respect of fees that were required to be so paid under subsection (2); and 

(c)  the costs to them of carrying out the relevant functions during that year. 
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(7)  Any deficit or surplus shown (after applying this subsection for all previous years) by 

a statement under subsection (6) is to beð 

(a)  carried forward; and 

(b)  taken into account in determining what is required to satisfy the requirement 

imposed by virtue of subsection (5)(b) in relation to the following year. 

 

(8)  The authority may repay to a person some or all of a fee paid to them by a person 

under subsection (2) ifð 

(a)  that person has ceased to provide an on-demand programme service at some 

time during the period to which the fee relates; 

(b)  before ceasing to provide that service, that person gave the appropriate 

regulatory authority a notification under section 368BA(2); and 

(c)  that person did not cease to provide the service following a direction given by 

the appropriate regulatory authority under section 368K or 368L. 

 

(9)  The authority may make arrangements with any body designated under section 

368B for that body to provide the authority with assistance in connection with the 

collection or repayment of fees required by them under this section. 

 

(10)  For the purposes of this sectionð 

(a)  the authorityôs costs of carrying out the relevant functions during a financial 

year include their costs of preparing to carry out the relevant functions 

incurred during that year; and 

(b)  the authorityôs costs of preparing to carry out the relevant functions incurred 

after 19 December 2009 but before the financial year in which those functions 

were first carried out by them are to be treated as if they were incurred during 

that year. 

 

(11)  In this section ñrelevant functionsò meansð 

(a)  in relation to the appropriate regulatory authority, their functions as the 

appropriate regulatory authority; 

(b)  in relation to OFCOM (where they are not the appropriate regulatory 

authority), their other functions under this Part. 

 

(12)  In this section ñfinancial yearò means a period of 12 months ending with 31 March. 


