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ATVOD Statement on Year Two Fees

1.1 This is a Statement by the Authority for TelevisonOn De mand (AATVODO) ,
that Ofcom designated ( it h e De $ ondl®Match 2010&S the co-regulator for
video on demand ( AV @adégvailebk ontOm-Démadd cont ent
Programme Services (AODPSO) .

1.2 ATVOD has been designated various statutory functions in relation to the regulation
of ODPS including requiring Service Providers to pay an annual fee in respect of

each service they provide. Such f ees are subject to Of comés
Under the Communications Acfthef@detmishs amende

represent the appropriate contribution of the provider towards meeting the estimated
costs® to be incurred in the relevant year* and be justifiable and proportionate having
regard to the provider who will be required to pay it and the functions in respect of
which it is imposed®.

1.3 The Statement s espsnsecastubmiasiolsOnade $o the joint
consultation by ATVOD and Ofcom on proposals for regulatory fees for on-demand
programme services for the period 1 April
Fees Consbalntdatriecmd)ds ATV ODtibrsto thedeed tshie seh i n

with regard to ODPS for the period1 Apr i | 2011 to 31 March 2012

In doing so, the Statement assesses the impact of the different proposals on relevant
stakeholders which has been taken into account in reaching a decision.

1.4 This Statement also sets out Ofcomdés approval

Year Two Fees since ultimate responsibility for setting regulatory fees for the period
1 April 2011 to 31 March 2012 (AYear TwoO0)

1.5 A total of 26 submissions were received, all of which have been given careful
consideration in reaching a decision. Of the 84 entities that have notified a service to

dat e, responses were received from 28 (some

covering more than one service provider). Two thirds of service providers did not
express a view on the proposals and options set out in the Consultation. However,

! The Designation can be found at: http://stakeholders.ofcom.org.uk/binaries/broadcast/tv-
ops/designation180310.pdf

 Annex 1 lays out the legal framework relating to the relevant statutory provisions in relation to the
setting of fees.

*As well as ATVODoO6beebtkmhyedosbstalso reflect an
recouped costs for the year which are the costs that Ofcom incurs when carrying out those regulatory
tasks relating to ODPS that it has not designated to ATVOD; and the functions in respect of which
fees are imposed include both functions delegated to ATVOD and the functions retained by Ofcom.

* See Section 368NA(3)(a) of the Act.

® See Section 368NA(3)(b) of the Act.

® See

http://www.atvod.co.uk/uploads/files/2011 ATVOD_Ofcom_Consultation on Year Two Fees p34 ti

tle_restored.pdf
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those that did submit a response were responsible for 43% of notified services.
ATVOD received 4 responses from entities which had not notified a service to
ATVOD. ATVOD has taken into account all these responses and in coming to its
decision, has modified its proposals for concessionary rates, and the chosen option
for non-concessionary rates, in light of its statutory duties and the strength and
weight of arguments contained in the submissions from stakeholders.

1.6 Since the publication of the Consultation on 18 February, the financial position in
relation to Year One has improved significantly for two reasons. Firstly, as a result of
ATVODG6s careful housekeepi rEg3,611dowdr thhamthe Year On ¢
Estimated Year One Costs. Secondly,f ol | owi ng further devel opmel
ongoing scope investigations, there has been an increase of £49,365 in the projected
Year One Income. This has resulted in a projected surplus of £10,219, rather than
the Estimated Year One Deficit of £52,757 set out in the Year Two Fees
Consultation.

1.7 Carrying forward a surplus from Year One, rather than a deficit, clearly reduces the
aggregate amount of Year Two fees required. The aggregate amount of Year Two
fees required has been further reduced by: O
comprehensive Expenditure Review Project, to reduce its projected estimate for
costs t o -brearbgedd to ATVOD by A5,000; and the ¢
for Culture, Media and Sport to defer by 18 months the repayment of the outstanding
6repayable grantdé provided to ATVOD in March

1.8 An increase in the number of ODPS notified in Year One has led to a corresponding
increase in our estimate of the number of ODPS that will be liable to pay fees in Year
Two (see para 1.8 below) and this in turn has reduced the average amount of Year
Two fees payable by service providers. We now expect that the average fee paid in
Year Two will be 5.5% lower than the average paid in Year One.

1.9 Having duly considered and taken account of the responses to the Year Two Fees
Consultation and in light of all the information currently available and the relevant
legislative provisions, ATVOD has decided that:

having reviewed the estimate of the number of notified services for Year Two

in light of the number services now expected to notify for the period up to 31

Mar ch 201Aneg®M)Y,eatrhe previous working assur
be calculated on the basis of an estimated 130 notifiable services should be

changed to 150;

having taken into account the lower than previously estimated costs of
performing the designated functions in Year One and Year Two, and the
higher than previously estimated amount of fees raised in Year One, and the
decision by the Department of Culture Media and Sport to defer payment of
the outstanding balance of the repayable grant provided prior to designation,
the previous working assumption that the aggregate amount of fees required
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in Year Two would be £520,377 should be changed to £403,201. The
average fee paid in Year Two is therefore projected to be £2,688 compared
with £2,845 in Year One; and

a banded approach to the setting of fees, based on the turnover of the
provider ofthe ODPS ( i Pr o v i d e r, is tReemost apprepdate basis to
adopt for Year Two in order to ensure that ATVOD is adequately funded to
carry out its regulatory activities for the period 1 April 2011 to 31 March 2012
and that the fees are justifiable and proportionate having regard to the
provider required to pay them.

Concessionary rates

concessionary rates should apply for services provided by non-commercial
service providers and for services provided by small scale and micro scale
service providers with no affiliation to a larger company. These concessionary
rates should be based on the proposals set out in the Consultation Document
but with modifications made in light of the weight and strength of arguments
made in submissions to the Consultation, and in light of the reduction in the
estimate of the aggregate amount of Year Two Fees required;

the concessionary rates should be lower than set out in the Consultation and,
in response to specific proposals made in submissions, should be payable
only when an eligible service has been operating for three months’, and
thereafter in quarterly instalments. The concessionary rate tariff will therefore
be as follows:

Non-Commercial Concessionary Rate: Service provider is
i) a registered charity; or
i) a community interest company; or
iii) a not-for-profit company operating in the public interest; or
iii) The Welsh Authority.

£100 for the first service.
£100 for all subsequent services from the same provider.

A Commercial Micro-scale Concessionary Rate: Service provider
i) has no affiliation to a larger company; and
i) satisfies one of the two conditions below:

(a) had a turnover of less than £50,000 in the last
accounting year for which figures are available; or

" This temporary waiver will apply only if the service provider has, prior to launching the service, received from
ATVOD confirmation of its qualification for a concessionary rate and has submitted to ATVOD a completed
notification form for the new service

The Authority for Television On Demand Limited
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(b) is in the first year of trading and expect to have a
turnover of less than £50,000 in that first year.

£150 for the first service.
£150 for all subsequent services from the same provider.

A Commercial Small-scale Concessionary Rate: Service provider:
i) has no affiliation to a larger company; and
i) satisfies one of the two conditions below:

(@) had a turnover of less than £100,000 in the last
accounting year for which figures are available; or

(b) is in the first year of trading and expect to have a
turnover of less than £100,000 in that first year.

£200 for the first service.
£200 for all subsequent services from the same provider.

Standard rates

the standard fee structure should be based on Option B1 in the Year Two
Fees Consultation, but with modifications made in light of the weight and
strength of arguments made in submissions to the Consultation, and in light of
the reduction in the estimate of the aggregate amount of Year Two Fees
required.

the standard tariff bands should be set at follows:

Super A Rate: Provider Revenue is greater than £25.9m
£10,350 for the first service
£800 for all subsequent services from the same provider (with the total
amount to be paid in respect of all services provided by a single provider
being capped at £25,000);

A Rate: Provider Revenue is greater than £6.5m but not more than £25.9m
£5,175 for the first service
£800 for all subsequent services from the same provider (with the total
amount to be paid in respect of all services provided by a single provider
being capped at £25,000);

B Rate®: Provider Revenue is £6.5m or less; or the service provider is in the
first year of operation
£800 for the first service
£400 for all subsequent services from the same provider (with the total
amount to be paid in respect of all services provided by a single provider
being capped at £25,000).

8 Fees payable by providers qualifying for the B Rate can be paid by quarterly instalment

The Authority for Television On Demand Limited



ATVOD Statement on Year Two Fees

where two or more service providers are wholly and directly® owned by the
same parent company, the service providers may opt to be assessed on the
basis of group turnover with the result that the cap on total fees payable will
also apply at the group level™.

1.10  On 18 February 2011, in accordance with our statutory duty to consult™ with
providers likely to be required to pay a fee during Year Two, we published the Year
Two Fees Consultation. In Section 2 of this Statement, we set out the background to
the consultation.

1.11 In Section 3, we set out details of the 26 responses to the consultation. In summary,
these responses indicated:

a preference for Option B (a banded fee structure based on Provider Revenue)
over Option A (a flat-rate fee) or over other proposed fee structures;
among the variants of Option B, a marginal preference for Option B1; and
support for concessionary rates for non-commercial service providers and for
small scale and micro scale service providers, broadly in line with the qualification
criteria outlined in the proposals set out in the Consultation

112 I n Section 4, we set out ATVODG6s response to
Two Fees Consultation, and the reasons for our decision.

1.13 In Section 5, we provide a table setting out the rates that apply in each band, details
of the temporary waiver for new services from providers who qualify for a
concessionary rate, and confirmation of the ability to pay in quarterly instalments for
providers who qualify for a concessionary rate or for rate B. We also set out the
procedure by which service providers can apply for rates below the Super A Rate
and the evidence required in support of such applications.

Directl yd means not owned through intermediary comg
1% Eor these purposes service providers will only be considered to be part of the same group if they are entities

which are wholly and directly owned by the same parent company.

1 See Section 368NA(5)(c) of the Act.
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1.14 In Section 6, we setout Of c o mé s a p p Yearvihao Fees, fas reghired by the
Designation, Ofcom having ultimate responsibility for setting the amount of the
regulatory fees to be paid for Year Two.

1.15 In Section 7, we set out the next steps we will take in the process of requiring
payment of fees in relation to Year Two. We also indicate next steps being taken in
relation to the development of appropriate fee arrangements for year three and
beyond.

The Authority for Television On Demand Limited
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2.1 This is a Statement by the Authority for TelevisonOnDe mand ( AATVODO), t he
that Ofcom designated ( it h e D e S%iom18 Mardh @0iMa)s the co-regulator for
video on demand ( AV @a&le jvailebkk onOm-Démaid cont ent
Programme Services (AODPSO) .

2.2 ATVOD has been designated various statutory functions in relation to the regulation
of ODPS including requiring Service Providers to pay an annual fee in respect of
each service they provide. Such f ees are subject to Of combs
Under the Communications Act 2003 (as amended)(fi t h e ™ e fees $et must
represent the appropriate contribution of the provider towards meeting the estimated
costs' to be incurred in the relevant year™ and be justifiable and proportionate
having regard to the provider who will be required to pay it and the functions in
respect of which it is imposed*®.

2.3 The Statement sets out ATVODO&ds response to s
consultation by ATVOD and Ofcom on proposals for regulatory fees for on-demand
programme services forthe period 1 Aprili20 11 t o 31 March 2012 (At h
Fees Con s'dnd racordsmur dekision in relation to the fees to be set with
regard to ODPS for the period1 Apr i | 2011 to 31 March 2012 (

24 The Statement al so set seYearTwoBdes asmlinsate ap pr ov al
responsibility for the amount of the regulatory fees for the period 1 April 2011 to 31
March 2012 (AYear Twoo0) rests with Of com.

2.5 The purpose of the consultation was to consult on the regulatory fees to be set for
YearTwo whi ch wi | | be payable by providers of wvi
that fall within the definition of an ODPS *® under section 368A of the Act. These
services are subject to regulation®® by Ofcom and ATVOD.

2 The Designation can be found at; http:/stakeholders.ofcom.org.uk/binaries/broadcast/tv-
ops/designation180310.pdf

2 Annex 1 lays out the legal framework relating to the relevant statutory provisions in relation to the

setting of fees.

“As well as ATVODGH bkelikely tostsabsd reflect ao esintated amounto f  Of c omo s

costs for the year; and the functions in respect of which fees are imposed include both functions

delegated to ATVOD and the functions retained by Ofcom.

®See Section 368NA(3)(a) of the Communications Act 2
'® See Section 368NA(3)(b) of the Act.

' See

http://www.atvod.co.uk/uploads/files/2011 ATVOD_Ofcom_Consultation on Year Two Fees p34 ti
tle_restored.pdf

®The conceptemhndnpfiogramme serviced was introduced
Audi ovi sual Medi a Services Regulations (fA2009 Regul a
might fall within the definition of an ODPS, see Guidance on who needs to notify (&cope Guidanced, )

available at www.atvod.co.uk
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2.6 The legislative and regulatory background to the setting of these regulatory fees and
the factors associated with setting a regulatory fees structure for ODPS, including
Of combé s @ asitodkhe Chaming Principles it applies when making decisions in
the area of fee-setting, are set out in full in the Year Two Fees Consultation®.

2.7 The proposals and options set out in the Year Two Fees Consultation were:

Proposal 1: Non-commercial ODPS providers (registered charities, community
interest companies, not-for-profit companies operating in the public interest) should
pay a fee of £150 per service.

Proposal2:.6 Mi-scal ed commerci al ODPS prdhan der s ( wi
£50,000 per annum) should pay a fee of £250 per service.

Proposal3: O Ssntadlle®6 commerci al OD®S of§50000toder s ( wi
£100,000) pay a fee of £500 per service.

Option A (Flat-rate fee). We proposed and asked for stakeholders views on a
possible flat-rate fee. Such an approach would be a continuation of the approach to
fees taken in Year One. Given a working assumption that the estimated aggregate
amount of fees that would be required in Year Two is £520,377, and assuming that
£4,500%” would be generated through concessionary fees, and that 130 services
would pay the flat-rate fee, we estimated a flat-rate fee of £3,968 per service.

Option B (Fees based on ODPS provider revenue). We proposed and asked for

stakeholders views on a possible fee structure in which the fee paid by an ODPS

provider reflected the size of that ODPS provider, as reflected in its turnover. We

requestedst akehol dersé views on three variants of

Option B1 (ODPS Provider Revenue Model with Three Bands — with large
providers being those over £25.9 million turnover). Option B1 was
informed by the data reporting regime set out in the Companies Act 2006. The
publicly available data from Companies House relating to the providers of
ODPS would enable division of ODPS providers into three groups:

http://atvod.co.uk/downloads/Guidance%200n%20who%20needs%20t0%20notify%20Edition%203%
20%28191010%29.pdf

YSee the Audiovisual Media Services Regul ations 2009
http://www.legislation.gov.uk/uksi/2009/2979/contents/made

“See Of comos Riinciplestot settny lLicente Fees and Administrative Charges ( fi t h e
Charging Principlesdo), published on 30 September 200
http://www.ofcom.org.uk/consult/condocs/licence_admin_fee/llicence _admin.pdf; and Of ¢ o m6 s
Statement of Charging Principles( it he Charging Principlesd) published
gllttp://www.ofcom.orq.uk/consuIt/condocs/socp/statement/charqinq principles.pdf

http://atvod.co.uk/uploads/files/2011_ATVOD_Ofcom_Consultation_on_Year_Two_Fees p34 title_re
stored.pdf

2 our working assumption is of 15 services qualifying for concessionary fees in Year Two, and for
purely illustrative purposes only, on the assumption that the concessionary rates in paragraph 1.10
were to be adopted, we have assumed: five services would pay £150; five services would pay £250;
and five services would pay £500.
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60 Super sArigesproeided by ODPS providers with total turnover
of more than £25.9 million. Based on the estimates available at the time,
we suggested an appropriate rate would be £12,330 for the first service
and £1,000 for second and subsequent services from the same
provider, with a maximum total fee of £25,000 per provider;

60 A rservieedprovided by ODPS providers with total turnover of
between £6.5 miionand A25.9 millioné. Based on |
available at the time, we suggested an appropriate rate would be £6,165

for the first service and £1,000 for second and subsequent services

from the same provider, with a maximum total fee of £25,000 per

provider; and

6B rate6: ideebyODRSe@revidgrswathvtotal turnover of not
more than £6.5 million or which were in their first year of trading. Based
on the estimates available at the time, we suggested an appropriate rate
would be £1,000 for the first service and £500 for second and
subsequent services from the same provider, with a maximum total fee
of £25,000 per provider.

Option B2 - ODPS Provider Revenue Model with Three Bands (with large

providers over £100 million turnover). This option was a variation of Option

Bl1, but with a higher turnover threshol d
million. This would result in fewer ODPS providers being required to pay the

6Super A rateb. I't would be possible unde
services into three groups:

6Super A rated: services provided by OL
of more than £100 million. Based on the estimates available at the time,

we suggested an appropriate rate would be £13,950 for the first service

and £1,000 for second and subsequent services from the same

provider, with a maximum total fee of £25,000 per provider;

6 Aa tredivices provided by ODPS providers with total turnover of
between £6.5 million and £100 million. Based on the estimates
available at the time, we suggested an appropriate rate would be £6,975
for the first service and £1,000 for second and subsequent services
from the same provider, with a maximum total fee of £25,000 per
provider; and

6 B r servie®provided by ODPS providers with total turnover of not
more than £6.5 million or which were in their first year of trading. Based
on the estimates available at the time, we suggested an appropriate rate
would be £1,000 for the first service and £500 for second and
subsequent services from the same provider, with a maximum total fee
of £25,000 per provider.

The Authority for Television On Demand Limited
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2.8

Option B3 - ODPS Provider Revenue Model with Five Bands. Option B3
provided for a more graduated fee structure, with the first four groups being
defined by reference to existing Ofcom tariff bands for TLCS services; the fifth
would comprise services provided by providers with total turnover of not more
than £6.5 million or which were in their first year of trading:

0 Super sArigesproeided by ODPS providers with total turnover
of more than £75 million. Based on the estimates available at the time,
we suggested an appropriate rate would be £14,580 for the first service
and £1,500 for second and subsequent services from the same
provider, with a maximum total fee of £25,000 per provider;

O0A rateb6: services provided by ODPS pr

between £35 million and £75 million. Based on the estimates available
at the time, we suggested an appropriate rate would be £7,290 for the
first service and £1,000 for second and subsequent services from the
same provider, with a maximum total fee of £25,000 per provider;

6B rateb6: services provided by ODPS pr

between £10 million and £35 million. Based on the estimates available
at the time, we suggested an appropriate rate would be £3,645 for the
first service and £750 for second and subsequent services from the
same provider, with a maximum total fee of £25,000 per provider;

6C rated: services provided by ODPS pr

between £6.5 million and £10 million. Based on the estimates available
at the time, we suggested an appropriate rate would be £1,823 for the
first service and £500 for second and subsequent services from the
same provider, with a maximum total fee of £25,000 per provider; and

6D rated: services provided by ODPS pr

more than £6.5 million or which were in their first year of trading. Based

on the estimates available at the time, we suggested an appropriate rate

would be £1,000 for the first service and £500 for second and
subsequent services from the same provider, with a maximum total fee
of £25,000 per provider.

In this document we:

set out stakeholdersdé views on the
Year Two fees to be paid by ODPS providers and on a range of factors that
have a bearing on those fees (Section 3);

set out our response to the views of stakeholders and our decision in relation
to the Year Two Fees (Section 4);

set out the tariff for Year Two Fees (Section 5);

set out Ofcomdébs approval of the Yea
set out the next steps we will take in the process of requiring payment of fees
in relation to Year Two (Section 7).

The Authority for Television On Demand Limited
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3.1 In this section we provide information on the responses received to the Year Two
Fees Consultation.

3.2 In total, 26 responses were considered by ATVOD. Of these, 21 were received on or
before 1 April, the published closing date for responses. One response was received
the day after the deadline and was accepted. Four respondents contacted ATVOD
before the deadline and requested an extension, and the latest of these submissions
was accepted on 12 April. After that date ATVOD informed stakeholders who
inquired about the Consultation that the deadline for submissions had passed and
the final number of submissions received was published on the ATVOD website
along with all the non-confidential responses.

3.3 A response submitted on 26 April, 25 days after the closing date, was not accepted
on the grounds that (a) no extension to the deadline had been sought or agreed prior
to the closing date for responses and (b) since 12 April we had directly (in telephone
conversations and e mail correspondence) and indirectly (by publishing the final
number of responses on our website) indicated to other stakeholders that we were no
longer accepting submissions. This approach was necessary due to the need for
ATVOD to come to a decision in respect of Year Two Fees as soon as practicable,
having regard to its duties.

3.4 Of the 26 responses accepted, 22 were from a provider of a notified service, or from
a group to which a provider of a notified service was affiliated, or from a provider who
had notified a service in the past. Of the remaining four responses, three were from
organisations representing interested third parties, and one was from a company with
a particular interest in the impact of the fees on very small scale service providers.

3.5 Four respondents requested confidentiality and are not named in this statement.
References to the content of confidential submissions have been made in a manner
which does not identify the respondent.

3.6 The non-confidential respondents were: ITV Consumer Ltd; Serious Leisure TV;
PACT; Justin Dos Santos Ribeira T/A Joybear Pictures; Zype TV; Media Squad Ltd;
STV; Liverpool FC TV; SeeSaw IPTV Ltd; Channel 5 Broadcasting Ltd; Virgin Media;
BT; Professional Publishers Association; Itzon TV; S4C; NBC Universal; Canis Media
Ventures; BBC Worldwide; Joining the Docs TV; Channel 4 Television Corporation;
United for Local Television ( i UL T V dDjs¢overy Rammunications Europe Ltd.
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3.7 14 respondents made no comment, 5 expressed agreement, 2 expressed agreement
with caveats, 1 expressed comments which we regard as broadly neutral and 4
expressed disagreement.

3.8  Among those expressing agreement, Channel 5 commented that "We continue to
believe that the Ofcom Charging Principles are a good starting point for consideration
of the ATVOD fee structure.”

3.9 Whil e expressing agreement with the principl:¢
principles, Liverpool FC TV also commented in their answer on the application of
those principles with regard to one of the options set out in the consultation: i We
agree that ATVOD should take account of Ofcol
interests of consistency but question whether the use of Relevant Turnover is the
most appropriate source and ifait is fApropor 1

3.10 The responses agreeing, but with caveats were from STV and BBC Worldwide. STV
agreed provided that "the aggregate amount of fees should meet the cost of carrying
out the relevant fwhiedBdVWordsidestated tatoiTheno r e 0
Charging principles may be a useful place to start but these should not be considered
in a vacuum. A successful and efficient co-regulatory regime should include
reference to obligations upon the regulator to (a) deliver value to the industry through
cost-efficient, proportionate regulation and (b) prevent the costs of regulation from
increasing year-on-year beyond an RPI increase. These service standards should
form the context of the Charging Principles for a co-regulatory regime. As an
alternative to (b), like Ofcom, ATVOD should have a financial cap imposed upon it.0

3.11 Among the four disagreeing, ULTV statedthat A UL TV does not believe i
seek to make a comparison between VOD notification fees and Ofcom licence fees
or t heir und e bdcausemfghe mheiem differpnices bebveen a
licensing regime and a requirement to notify. ULTV go onto state that A Of ¢ o mbé s
charging principles have no direct relevance to this consultationd .The other
dissenting respondents offered no further comment.

3.12 15 respondents made no comment, 2 expressed views indicating acceptance or
understanding, and 9 expressed the view that the level of costs was too high.

3.13 Among those expressing acceptance or understanding, Channel 4 stated "The small

variance between the pre-designation estimated costs of performing the designated
functions in Year One and the actual 'Estimated Year One Costs' is the inevitable
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and anticipated consequence of the difficulties and uncertainties of setting up a co-
regulatory body in a newly regulated sector”". Channel Five believed thatiit h e
explanation provided for the costs of running ATVOD in its first year is reasonable,
although we hope these costscanbereduced i n future years. o

3.14 Of those expressing the view that the level of costs was too high, Joybear Pictures
and Joining The Docs TV expressed specific concern about the remuneration given
to the Chair, Directors and Chief Executive of ATVOD, both statingthatfi | t i s
completely unnecessary for the simple administrative task required of maintaining a
database of ODBnhied oripcpl Taleeision also expressed concern at
remunerati on | ev &ATVOD eanndt justity antyteird) cldaséitaits
current cost levels for what was intended to be a super-light-touch regime with
minimal regulationd Media Squad Ltd considered firhe cost of such a small body are
t o o [landg@ boofidential respondent stated that "the high costs of carrying out its
designated functions and the fees it seeks to pass into ODPS providers remain
cause for concern".

3.15 Among others expressing the view that the level of costs was too high, BBC
Worldwide noted that the costs exceeded those estimated prior to designation,
Liverpool FC TV queried whether the cost of investigating services which had not
notified fshould not be funded by Ofcom, which has delegated this important
statutory function, rather than it be subsidised by the compliant, notified operators"
The Professional Publisher Association believed the Year One flat rate fee to be
fi d i saqptionate, unjustified and damaging.... The current regime is putting UK
digital businesses at a competitive disadvantage to EU competitors". NBC Universal
similarly commented that "we believe the cost of regulation is too high and is stifling

innovatonin VOD servicesé.Ilt is significantly higl
member stateécompanies |ike ours are already
ODPSs. o

3.16 20 respondents made no comment, while 6 made comments.

3.17 Of those who made comments, Channel 4 acknowledgedthat 6t he | ev el of fee

income for Year One was inevitably going to be uncertain, as a result of difficulties in
estimating and ascertaining the number of notifiable [ODPS] in a nascent and fast

moving sector" and BT commented that "We understand that the year 1 deficit was
caused by I imited information available o
services which would be identified, and also where additional costs (not in the

forecast) have been incurreda

3.18 Canis Media Ventures stated that the estimated fee income for Year One "clearly did
not cover the necessary costs of ATVODOGs
theforecast esti mate of services that would di
feewa s t o and b comfidential respondent stated that "the high costs of carrying
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out its designated functions and the fees it seeks to pass into ODPS providers
remain cause for concern".

3.19 Joining the Docs TV stated that "ATVOD's fee income requirements for year 1 are
wholly inappropriate for the regulation of an industry which is dominated by a few
OFCOM r e gul a tarddn camimanywéhrJgybear Pictures suggested that
ALowering ATVODOGs costs will enable it to

C Ol

as opposed to unnecessary andtime-c onsumi ng debt coll ectionbo.

3.20 18 respondents made no comment while 8 respondents made comments.

3.21 Of those who made comments, two were supportive with respect to the given
reasons for the projected deficit. Channel 5 statedthati The expl anati on
project ed def i ci t ap pndBTtwat ANVeuaderstand thdt thedyear 1
deficit was caused by limited information available on the total number of fee paying

finotifiedod services which would be identifi

the forecast) have been incurredoalthough with the proviso that fgiven the knowledge
and experience ATVOD has gained from Year One, we would not expect a significant
|l evel of deficit at the end of Year TwooO.

3.22 Joybear Pictures and Joining the Docs TV both expressed the view that if ATVOD
were i mo r aistic about what is actually required to regulate the VOD industry in a
light touch manner (eg managing a database) there would be no need for such

extortionate feeséand a dMedia Sguad Ltdvied thdt the c e a s e

deficitisduetobad f i na n c iamdla copfidentialrdspoigdént repeated its
view that "the high costs of carrying out its designated functions and the fees it seeks
to pass into ODPS providers remain cause for concern”.

323 Cani s Medi a Ve néembarrassingthat ATV@D had tb $eekfadditional
funding from major services providers during year onea United for Local Television

or

e (

1

shared this concern, also commenting thati Of com/ ATVOD did not i SSuU¢
on year one fees until éa considerable period

the new ATVOD board had wanted to revise
cl ear | y a bahdestatingthatifoU LsTo\b rds ieag anacceptable for the

ATVOD board to use under-spends in certain areas such as travel as an opportunity

to expand staff and director feeso.

3.24 16 respondents made no comment, 4 agreed with the proposition and 6 disagreed.
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3.25

3.26

3.27

3.28

3.29

3.30

NBC Universal agreed with the proposition without further comment, while Channel 5

notediii t was al ways hi gh lugregulatdr,iAKVOD would leat as a s
able to estimate both its income and expenditure with complete accuracy. Therefore,

it is reasonable for any deficit or swurplus
BBC Worldwide and Channel 4 both agreed with the provisos that, respectively, it h e

annual costs of regulation to industry stop increasing"andfit he Year Two Fees
not consequently set at a level which is inequitable to, or unduly burdensome for,

smaller ODPS providers".

Of those disagreeing with the proposition, BT feltthatiit he f ees shoul d not
level to fully cover the total year one deficitobut suggested that they could be

recouped both throughisecuri ng mor e ATV Q&vicksilacirehed es f or
i n the andahrokghfia r e as o n a Hdf H0% itor2@4] ie flatsrate fees

carried forward to Year Twoo .

The majority of others disagreeing with the proposition suggested an alternative

approach based on ATVOD lowering its costs. Media Squad Ltd stated that "Like

the rest of us in these tough times, you must deal with your deficit by cutting costs

very sharply”, while Joining the Docs TV suggested that "the deficit should be paid by

the senior executives who .JogbeaeRictuesididinatc o me f r «
give a clear negative to the question asked but implied disagreement with the

suggestionthatil ®ewi ng ATVODOG6s costs will enable it t
the VOD industry as opposed to unnecessary andtime-c onsumi ng debt <coll e
United for Local Teddlewywaicampusorytaxeoh@DPS ed t hat A
providers to repay loans from regulated parties which were used to fund unnecessary

increases in ATVOD costs would not be an appropriate use of tax-raising powerso

andthatit here is a simple and straightforward me
is to recognise the fact that it represents unnecessary and inappropriate expenditure,
unrelated to any proportionate performance of

Canis Media Ventures stated that "the criteria for setting Year Two fees should be

separate from ensuring that the YearOnedefici t i s recoupedéThe main
should be ensuring that all those that are legally obliged to pay the fee whatever it is,
actually do so060.

12 respondents expressed no comment, 10 respondents felt the estimate to be too
high, 2 were supportive of the estimate, 1 was supportive excepting the provision
made for legal challenges and 1 was regarded as neutral.

Of the respondents who endorsed the estimate, Channel 4 commented that "ATVOD

must be adequately funded to fulfil its co-regulatory functions effectively"”, and

Liverpool FC TV that "we recognise the need for some provision against the cost of

legal challenges”. However Ch an n e | 5, al thoughnotbdlievée i ng t hat
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3.31

3.32

3.33

3.34

3.35

there is much scope for reducing the necessary running costs of ATVOD at the

present timedsuggestedthatfii t woul d be preferable to make
f or cont irather éhandhie plared provision for legal challenge and other

risks, addingthatigi ven the pressure felt by service g
per cent reduction in planned expenditure would be desirable".

Another respondent, Canis Media Ventures, was regarded as having provided a
neutral response in stating that "the designated functions are the legal requirement,
though ensuring the scope is clear to the inc¢

Other respondents thought the estimate too high. Media Squad Ltd suggested that
Aithe costs must b eVirgireMedia that'AT¥ODishonld proaatively
look to reduce its operating costs”, and a confidential respondent repeated that "the

high costs of carrying out i t s fodemrcérg.nat ed |
Joybear Pictures and Joining the Docs TV repeated their view that "lowering
ATVODG6s costs will enable it to cancentrate ¢

Various reasons were given for believing the estimate to be too high. BBC Worldwide

suggested that "the costs of performing the designated functions are broadly similar

to those for year one despite the reduction
other costs are still rising at ATVOD... Whilst it is sensible to make provision for
anticipated future costs, ATVODO6s should del.
or at least keep costs to within an RPI increase year-on-year". Both NBC Universal

and STV pointed to a perceived discrepancy between the cost of regulation in the UK

and that in other EU member states, and referred to the desirability of lower cost

61 Hgohutc h 6 r 8TY twowdtstrongly encourage ATVOD to re-examine its cost

baseo .United for Local Televisonfias sumes there wil/ be little
load for ATVOD in year two given that ODPS natifications are already in placedand

therefored f ai | s t o under spgrampdo swehdaé e xApren@ibi 6tsue e fi sr 0
bel i eviAT\YODtcdsta havefinflated out of all proportion to a level which is

affordable to many ODPS providers or necessary to perform the designated

f un ct Theea of the respondents already mentioned suggested an adjustment in

remuneration and the Professional Publishers Association suggestedthatfii f Of c om

was to administer the ATVOD rules a large proportion of those costs could be

savedo.

18 respondents gave no comment, 1 gave a supportive comment and 7 felt the
aggregate fees to be too high.

Channel 5 stated that "we fully accept that the end-of-year deficit (or surplus) should
be paid for out of (or used to reduce) the Year Two budget".
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3.36 The comments of those who felt the amount to be too high, were largely related to
their answers to Questions 5thedeeskshoGldnotb& T agai t
set at a level to fully cover the total year one deficit...we consider that a 10% to 20%
increasewoul d be mor e f ai racanfidential resposdent aghin e 0 ,
expressed concernoverthefihi gh cost s andfBBEWodndwidd e e s 0
suggested that the renewal of notificatonsi s houl d cost considerably
registering them in the first place. Unless the volume of complaints increases by
thousands of percent, the cost of running AT
United for Local Tel evumeédcessarybueehucracydtat t he f e
excessive costtoindu st r y o.

3.37 Canis Media Ventures and NBC Universal referred to the comparison with other EU
member states and their perceived | ower cost
disputing that the alternativeisfia yet mor e expensivectlyystem ad
by Of dhlemmfessional Publishers Association, as above suggested that a
system administered by Ofcom would lower costs.

3.38 16 respondents offered no comment. Of the 10 who commented, 2 supported the
estimate, 3 were regarded as neutral, 3 thought the estimate too low, 1 disputed the
accuracy of the estimate and 1 its validity / relevance.

339 Channel 5 saw no reason t o dandGhannekdel whilet h ATV (
remarking that the number of notifiable services is likely to increase i stated that the
estimate 6is a prudent oneb.

3.40 Serious Leisure TV was not convinced the figures were accurate, and other
respondents specified that they felt the figure too low. Canis Media Ventures
suggested that fi t keevice number estimates requires revisiting as does the
definitions of servicesthat ne e d t.doybeae Rictuses amd Joining the Docs
TV felt that a considerably larger number of ODPS providers would be drawn out il i f
ATVOD approaches the market in a more sympathetic way and charges fees
accor diNBGUnwersal did not state a view on the estimate but did state that
iwe are |ikely to | aunch further ODPSs if the
Currently a high flat regulatory fee per ser\

3.41 United for Local Television also suggested that the figure may be low given that they
woudiior dinarily assume that the number of ser\
year one as t hktuhtirmately guestioped thevmeethods used to assess
which services constitute On Demand Programme Services.

3.42  Other broader comments on the estimate were made by BT 1 w h owouid find it

helpful to understand the process of how ATVOD currently identifies ODPS
pr ov i-daad B ®/orldwide, who commented that "renewing and/or registering
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these 130 services should not cost as much in year two as the majority of the
services are renewals".

3.43 12 respondents made no comment. Of the 14 other respondents, 6 were broadly
supportive of the analysis, 6 were not supportive, and 2 were considered unclear.

3.44 Those who supported the analysis agreed with the assessment of advantages and

disadvantages of the variousbases. | TV Consumer Ltd athckefd t hat
industry-wi de agreement on how t o anethasforusngaudi en c e

ODPSrevenueasabaseii t woul d ébe difficult, and
calculate the relevantdatab . Channel gddthatéideaecwldecd g on a
for a fee structure is inherently problematic given the complexity of the different

delivery methods of on-demand services and the range of business models

e mp | o Wedibh®quad Ltd agreed that the structure i mu s t sdden tieraito

take account of the size of member organisations".

3.45 Channel 5 favoured a fee structure based on audience size, of which it argued that
there are reliable measures. However, in the absence of the necessary preparation
for such a system, and in anticipation of an audience-based measure in Year 3,

Channel 5 acceptedfit hat the | east bad option of those

structure based on total turnover of service providers ". A confidential respondent
similarly expressed a preference for audience size as a base but acknowledged that
from a practical perspective, ATVOD does not yet have the necessary information to
adopt this option in Year 2.

3.46 BBC Worldwide statedthatiever yt hing el se being egivmal,
the mar ket should pay mor,butdudygestedthahe s mal |
fprogramming that has already been complied for linear broadcast should not be
includedinthissor t o f me a SQuantifying markét share should take this
issue into account but otherwise should be based on how much content is viewed by
consumers ", additionally proposing an elementofthe A p o | | u t peincipleoim y s 0
which greater fees are paid by thosewhoAf ai | to comply with t
standardso.

3.47 Those who did not support the analysis differed in their preferred options. Three
appeared instead to support relevant turnover as a base. The Professional

Publishers Association feltthatit he only way to have a "justif

system is to base fees on turnover relating to ODPS, for it is only the ODPS that is

regul ated ,whi AEVOBOi s Media Ventursesome agreed

companies and service providers, use on demand content as an aspect of marketing

activities. This could mean thatift he company or service provide

not broadcasting,they may have t o gnédlpybeahPéicturescstatedithate r o
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"In order to be proportionate and fair, any proposals for the levying of fees must take
account of actual VOD and market share."

3.48 Of the other respondents who did not support the analysis, United for Local
Television supported group turnover as the basis for a fee structure on the basis that
fone of the most important circumstances of a provider which Ofcom/ATVOD must
take into account, when setting regulatory fees, is whether or not it forms a part of a
wider group of companieso and Virgin Media supported a & e u t basis fobfees on
the basis that to base regulatory fees on metrics for which consistent data collection
methods have not been developedfii s | i kely to stifle the sign
development in VoD which is currently being undertaken by Virgin Media and otherso .
One of the respondents who made no commenti BT i did so becauseiiour preferre
opti on i s a f | af cohfidentialagsgppmdenasadyeasted that provider

revenue fails to meet t HagnesSfcasoraflecivenassgnd ng cr i t
relevance to the operatords actiamd ti es that 1
suggested that audience, volume and ODPS revenue dataarealliav ai | abl e on

reqguest from prowandtheirusewoudipl abivof msoa target:
approach to ODPS feeso.

3.49 It was unclear from some of the responses whether the respondents supported the
analysis. Joining the Docs TV referred to the number of tiers rather than the bases
for a fee structure, and a confidential respondent stated a preferenceforia r evenue
mo d dnlthe light of difficulties collating and measuring other information, but did not
specify which revenue model.

3.50 10 respondents offered no comment, 13 agreed with the criteria (1 with a proviso), 1
disagreed, 1 response (a confidential response) was considered unclear, and 1 gave
additional views.

351 PACTAstrongly support all three of the propos:
the consultatonpaper éWe consider the above three cat
small part of the market in financial terms, and are therefore not convinced they
should contribute to regulatory costs at the same rate as the rest of the market.".

Other respondents who agreed with the criteria were: Joybear Pictures, Media Squad
Limited, Channel 5, BT, Itzon TV, NBC Universal, Canis Media Ventures, BBC
Worldwide, Channel 4, United for Local Television and a confidential respondent.
Joining the Docs TV agreed with the proviso that "the definition of non-commercial
needs to include those services that offer a definable Public Service focus regardless
of whether they are a commercial organisation”.

3.52 The respondent who disagreed with the criteria, Liverpool FC TV, stated thati we d o

not agree that registered charities should be afforded special status. They operate in
a competitive sector, and often in a commercial manner. We suspect the criteria may
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be subject to abuse and lead to substantial resource being allocated by ATVOD to
assessing whi ch services should qualifyo.

3.53 S4Ccommentedonitsiuni que situation undestatingthae AV MS R
fas ATVOD does not have any reguldantandr y funct. i
programme services, S4C does not therefore believe that it should have to pay a fee
to ATVODO.

3.54 11 respondents offered no comment, 6 respondents agreed (1 with a proviso), 7
disagreed, 1 was ambivalent and 1 gave additional views.

3.55 The following respondents agreed with the suggested figure: PACT, Channel 5, Itzon
TV, NBC Universal, Discovery. BBC Worldwide agreed with the provisothatit her e
should beback-st op powers to increase this fee in t|

3.56 Of those who disagreed, 3 felt the tariff too low (Liverpool FC TV, BT, confidential
respondent) and 4 felt it too high (Joybear Pictures, Media Squad Ltd, Joining the
Docs TV, United for Local Television).

3.57 Canis Media Ventures felt that the figure lacked a basis and suggested it should
suggest a percentage or similar of other tariffs settled for Year 2. S4C commented
as above on its own situation and its view that S4C should not be obliged to pay a
fee to ATVOD.

3.58 10 respondents gave no comment, 10 agreed (2 with provisos), 5 disagreed and 1 (a
confidential response) was considered unclear.

3.59 The following respondents agreed with the criteria: PACT, Zype TV, ltzon TV, NBC
Universal, Canis Media Ventures, BBC Worldwide, Channel 4, Discovery. Liverpool
FC TV agreed providing the concessionary rate be fi | i mi t e-gp servicesdor a r t
their first year" and Channel 5 agreed with the proviso that affiliates of larger
companies should be excluded.

3.60 The following respondents disagreed with the criteria: Joybear Pictures, Media
Squad Ltd, Joining the Docs TV, United for Local Television and Serious Leisure TV.
These last two respondents expressed their opinion that the defining turnover
proposed was too restrictive. Serious Leisul
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p e r iinomhichinew notified ODPS may be operated on an experimental basis,
without cost, to test business and operational concepts in a live environment.”

3.61 11 respondents gave no comment, 6 agreed (1 with a proviso), 8 disagreed and 1
was ambiguous.

3.62 The following respondents agreed with the proposed fee: PACT, Channel 5, Itzon
TV, NBC Universal, Discovery, BBC Worldwide (with the proviso that i t B should
beback-st op powers to increase this fee in the

3.63 Of those who disagreed, 3 felt it too low (Liverpool FC TV, BT, a confidential
respondent) and 5 felt it too high (Serious Leisure TV, United for Local Television,
Joybear Pictures, Media Squad Ltd, Joining the Docs TV). Serious Leisure TV
proposed tiered fees within the micro-s c a | e ¢ éasedgipon usiness turnover
starting at businesses turning over under £25,000pa, with further steps at £50,000pa
and £100,000pa with fees set at a low and therefore encouraging level - say, £100pa,
£200pa and £400pa respectively."

3.64 Canis Media Ventures queried the basis for the figure.

3.65 11 respondents gave no comment, 9 agreed (1 with a proviso), 5 disagreed and 1 (a
confidential response) was considered unclear.

3.66 The following agreed with the criteria: PACT, Liverpool FC TV, Itzon TV, NBC
Universal, Canis Media Ventures, BBC Worldwide, Channel 4, Discovery, Channel 5

(with the proviso that affiliates of larger companies should be excluded).

3.67 The following disagreed with the criteria: Serious Leisure TV, Joybear Pictures,
Media Squad Ltd, Joining the Docs TV, United for Local Television.

3.68 11 respondents gave no comment, 6 agreed, 8 disagreed and 1 was ambivalent.
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3.69 The following respondents agreed: PACT, Channel 5, Itzon TV, NBC Universal,
Discovery, BBC Worldwide (with proviso that "there should be back-stop powers to
increasethisf ee i n the evlent of breachesbo

3.70 Of those who disagreed, 3 felt the figure too low (Liverpool FC TV, BT, a confidential
respondent) and 5 felt the figure too high (Serious Leisure TV, Joybear Pictures,
Media Squad Ltd, Joining the Docs TV, United for Local Television). Serious Leisure
TV proposed a tiered system as above.

3.71 Canis Media Ventures queried the basis for the figure.

3.72 18 respondents made no comment, 2 commented that the rates are too high, 2
comments were considered unclear and there were 4 additional comments.

373 Channel 5 suggested that it was prepared to
beingfi d i f f iravidel atdetailenl vigav on the figures without access to the raw
dat ao

3.74  Of the two companies commenting on fee levels, Media Squad Ltd suggested that
"there should be more tiers reflecting the mix of small businesses" and BBC
Worldwide reiterated that” Ther e shoul d be a saving in year

3.75 Other respondents began to comment on their preferred options as elaborated
below.

3.76  Of those expressing a first preference, 5 respondents preferred Option A (including 1
wanting a olveavdyer&per 1p2r respondents preferred
preferred B1 (1 of whom jointly preferred B1/B2), 1 preferred B2 (a joint preference
for B1/B2 ), 4 preferred B3, and 3 had no preference between the B options. 7
respondents agreed with neither Option A nor B (of whom 2 gave additional opinions
should one of the available options be adopted) and 2 respondents made no
comment on this issue.

OPTION A
3.77 Of those who chose Option A, ITV Consumer Ltd, STV, Virgin Media and BT all

suggested that it was the simplest and most verifiable option with minimal
administration involved for ATVOD and providers. It was also felt that the flat rate
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al i gned wichagingdrirciples:geflecting the regulatory activity required of
ATVOD to date (receiving and determining notifications); being most closely aligned
to the fees for Year 1 (Virgin Media); being more equitable as larger service providers
with multiple services pay more (Virgin Media); and being relevant to the ODPS
subject to the regulation (BT).

3.78 STV added the provisothatiwe strongly believe that ffees
Provider, not per individual service. We believe this provides just as much protection

for the consumer and makes for ease of ad mi

3.79 Commenting on the other options, ITV Consumer Ltd expressed concerns that
Option B is open to abuse by groups selecting the notifying affiliate based on the

|l evel of that affiliatebds turnover. Virgin
statutory filed accounts, afigure whichisiunl i kely to reflect the
VoD servitcheusi tsreddromi ni ng the oO6relevancebd
Principles. B DJecausegoftiee addedccomipléxaytin défifing the

appropriate revenues to use (across a wide range of organisations), we believe the

approach would be | ess transparent when vi ewe

3.80 The other respondent to choose Option A was Media Squad Ltd, offering no further
comment.

OPTION B
3.81 PACT, NBC Universal and a confidential respondent supported Option B in general,

commenting on its fairness, wafindihddfoufto PACT
draw any conclusion on the matter of fees for the rest of the market (i.e. other than

concessionary fees) withoutamor e det ai | ed | mpTheconfiderdiad e s s me nt

respondent stated that the measure while not ideal would ensure that fees levied are
ijustifiable and proportionateéreasonably
serviceprovider ét he revenue model will provide a
service providers of all sizesbo.

3.82 NBC Universal and the confidential respondent explicitly endorsed the cap on fees,

although NBC Uni ver s athoughdiffeeentdivisonspatifg vi so t hat

ODPSs to ATVOD, they are all part of the same corporate structure and therefore the
cap itself should be applied at parent company level.o

3.83 Commenting on the other options, both PACT and NBC Universal suggested that the
flat fee rate has inhibited new services at a critical time in the development of this
market.

384 Supporters of specific options within 6B6
the benefits of a cap on fees, with BBC Worldwide particularly emphasising this as a
benefit, Aiparti cul arl yéwhil st the scope of the
under s whieoDis@overy additionally commented that "£25000 as a cap on fees
s eems r at. Responderitsgnithis category also agreed on the adverse impact
of a flat rate fee in Year 1. Channel5werefipar ti cul arly keen that
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chargeable for starting a new VOD service should be as low as possible, to order not
to act as a br ake o nandithaerefore agposedoptionB3.t he sect ol

OPTION B1

3.85 Channel 5 believed that Option Bl isbasedonfian agreed and recogni se
of what constitutes smal | ,ChaneeldiregardedsBlids | ar ge ¢

fla more progr es.s.i.viewh ie@ihcladedha lardestdumber of

substantial ODPS providers in the top band, and ensure that these providers

bet ween them paid the major it yDisedventfditthataggr e g«

AiOption Bl seems fairest in that it identificé

turnover and applies a fee to them which, whilst larger than a flat fee, gives certainty

about what the bulk of that fee will be. There is a sufficiently large differentiation

bet ween the fee for O6Super A6, O6AO6 and O6B6 c

provi ders paying the higher rate fee spreads t

BBC Worldwide stated that B1 suited it best, in terms of its resulting payments.

3.86 A confidential respondent opted for either B1 or B2 but expressed the view that the
measure should be based on group turnover rather than that of the service provider,
the latterbeingfiopen t o abuse and distortiono.

387 I n comment i ng o tonstChannebStshggesteddhBtdi aopnor e gr aduat
model may lead to inadvertent discrepancies... ATVOD would be adopting a fee
structure based on the size of companies providing VOD services, not on the size of
VOD s er \Disaowerywerefi c o nc e rtmedels B2lared B3 are over-reliant
on significant contributions from larger providers".

OPTION B2

3.88 Those commenting on B2 did so either as a joint preference with B1 (a confidential
respondent) or in a modified form with their preferencebei ng o6nei t her &6 A nor
current forms.

OPTION B3

3.89 ltzon, Liverpool FC TV, SeeSaw and a confidential respondent preferred option B3,
referring to the flexibility and fairness of a graduated fee structure and its relation to
existing Ofcom bands. One confidential respondent commented thatA Wi t h a
graduated structure depending on turnover, on the surface it appears to be the most
fair and proportionate. We feel that out of the principles for setting License Fees and
Administrative Charges "Fairness" is the most relevant and should be given the most
weight."

3.90 SeeSaw gave the provisothatiiwher e an ODPS provider makes i
on a combined or bundled basis then the aggregate turnover associated with such
combined or bundled services should be taken into account for the purposes of
calculating fees. By contrast, where the ODPS is a standalone service offered by the
ODPS provider (ie any other revenues generated by the ODPS provider are
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unrelated to the ODPS) then in such instance only the revenue generated from the
ODPS activities should be taken into.account

3.91 Liverpool FC TV acknowledged that this option does penalise bigger providersand i i t
also creates unpredictability in that fees will increase when turnover exceeds band
threshol dso.

NEITHER OPTION / NO COMMENT

3.92 2 respondents offered no comments, while 2 gave second choice preferences were
options A or B to be adopted. Canis Media Ventures opted for Option B2 with the
proviso that it be based insteadion ' rel evant turnover' with '
across the def iAMcenfiderttia respdndent didnotchgptove of a
revenue model based on total provider turnover, but of the available options felt B3 to
be the most appropriate.

3.93 5respondents set out alternatives. Both Joybear Pictures and Joining the Docs TV
rejected fees based on non VOD turnover and proposed fa light touch registration
process for all ODPS providers with gross VOD turnover of under £250,000 that
should costnomoret han A250 per company per yearé.a f
turnover only ". The Professional Publishers Association agreed that "the only way to
have a "justified and proportionate" system is to base fees on turnover relating to
ODPS, also suggesting that the "proposed cap of £25,000 should be lowered
significantly". Zype TV also commented that "company turnover isn't necessarily
refl ective of imbasdas where bnly p yer snalppriion of turnover
is associated with the VOD service or even related services. Intheircaseit her e i s no
revenue from the channel whatsoever. In my view, a fee of any more than a couple of
hundred pounds is out of proportion for a channel that has only 150 minutes worth of
contento.

3.94 ULTV proposed an alternative fee structure with 5 bands based on group revenue,
with redefined fee boundaries for concessionary rates to reflect EC definitions of a
O6mi cro business 6 a moda fixed propartipn df f[greup]freeemuep ai d A
relating to the band, not simply an arbitrary tax-rate unrelated to the size of turnover
oft he provider or its wider groupo.

3.95 22 respondents offered no comment. 4 offered comments.

3.96 Channel 5 reiterated its concerns regardingiit he ef fects on innovatio
addi t i on aand Gaeis Medix\fr#ubes suggested thatifit he over al | cCos
on demand regulation is set too high then companies based in the UK may have to
consider alter nat BBCaNoftwidejqueried thedanatysisiuoders 0
Option A of varied amounts of Or diclopteor y acHt
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determinatonss hou |l d b e dmalsuggesies that g significant portion of

ATVODG6s costs wildl be paid for by organisati

been complied for the Broadcasting Code and/or by the BBFC and therefore i s hou | d
not generate many complai nt s and /, oexpresashpgoltthencer n
fee structures fail to address the polluter pays principle (or how the revenue from

fines will contribute to the costs of regul at

3.97 United for Local Television expressed a number of concerns / potential impacts
including: smaller service providers being disadvantaged by short consultation
periods; afailuret o consi der the i mpact pandanhe UKOSs
adverse effectoni Of comdés g.ood nameo

3.98 3 respondents made no comment. 3 made comments as below.

3.99 Canis Media Ventures again referred to the possibility of service providers moving
their on demand businesses away fromt he UK, st aualityagrossthedtd A [ e ]
on this matter should not be overl ookedo.

3.100 BBC Worldwide commented that implementation of the Directive will have marginal
benefits in the areas of health, race, disability and gender equality and human rights,

becauseit he Directive sets out mini mum standar d:

programme content of video-on-d e mand serviceso.

3.101 United for Local Television referred to a previous submission to ATVOD / Ofcom (in
response to ATaall-eed® Consultatin), in which it expressed its
disappointment that a full Equality Impact Assessment had not been undertaken, and
hoped that ATVOD/Ofcom would recognise that community and small-scale media
groups are able to provide valuable services for ethnic minorities, women, and the
disabled.

3.102 16 respondents made additional comments.

3.103 Several respondents reiterated their view that ATVOD should minimise costs and
fees, particularly for smaller providers (PACT, SeeSaw, Media Squad Ltd). Other
again voiced concerns over the perceived discrepancy between regulatory fees in the
UK and those in other EU member states (Joybear Pictures, Discovery).

3.104 Channel 5 noted that they viewed their preferred option (B1) as an interim step
towards a 2012/13 model thatisibased on the actual usage
However Virgin Media considereditipr acti cal ly wunli kely that
potentially going further forward, revenue models for VOD will be sufficiently
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devel oped to enable viabl eSWeaimikanyurgedbased f
ATVODtoiicont i nue t o a dgsracturewhsch dogsina requiceshe i n
co-regulator to engage in investigative work to determine the veracity of Providers'

figures - a cost which would then be passed on to Providers ". BBC Worldwide

anticipatedia di al ogue with ATYVYODB,viawind an@©reveraerin ab o u't

relation to VODO.

3105 Some respondents commented on ATVODGO6s struct
Leisure TV objected to AdtMgsuctDdé andbsopiestedpr esent

thatforipr oper pl anni ng, panaapcentrolib sndlgret i ng and
enterprisesét he tsetimgpracesd should be moviedeso that fees

are set at the start of a new registration period, ratherthanpart-way t hr.dBoigh it

suggested that ATVODfidevel opéefficientealpealevact&/®3 es, t o
providers are indoetnitfiifeideod taon dA TAVs@D,f and enabl e

regul atory f ees Janngthe Dbcs Tivestatgd tHatatssinpd® e ssi ng
an independent review of the salary, benefits and recruitment costs imposed on VOD
providers in Year 1".

3.106 Ot her respondents commented on issues of O0sc¢
Professional Publishers Associatoniconcer ned that the intenti
being ignored and ATVOD is interpreting the Regulations in an unreasonable
ma n n eDisoovery feltthatit he way in which a service 1is
simplard ededf |l ected BBC Worl dwidebs earlier

fshould be some consideration of how catch-up services for content already

broadcast under a TLCS or other Ofcom licence should be regulated.. . [ gi ven t hat]

the service provider has already paid for the content in question to be regulated by

Ofcomd A confidenti al r espoeydreas that seedgogbe st ed t hat

addressed...are the issues of scope and the definition of what constitutes a single
service...the current guidance provided by ATVOD still fails to reflect the general
industry view of what should be seen as one service and continues to penalise

ODPSprovider s whose content is viewedhi®on mul ti pl

respondent acknowledged that Option B goes some way towards addressing this

with the payment cap, but statedthatit hi s i s still a significant
these are generallyforser vi ces t hat are provided without

3.107 United for Local Television made extensive additional comments, in which it queried

whet her ATVOD is a o6fit and proper bodyd to
Ofcomandcallsfor t ie i mmedi ate revocati odLDV6s her iDieis
included those of ATVODG6s judgement on i ssue:¢

correspondence. ULTVA b el iIAfWeOD6s costs and fees are
disproportionate to its highly-limited functions and workloaddand that these fees are
damaging to small VOD services and impede innovation.
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4.1 In this secionwegi ve ATVODOsSs response to the issues
in the 26 responses to the consultation, and assess the impact on stakeholders of the
of the various options and proposals. In doing so we note that, of the 84 entities that
have notified a service to date, responses were received from 28 (some responses
were oO6group r @agmoenhancosetendce pravider). Two thirds of
service providers did not express a view on the proposals and options set out in the
Consultation. However, those that did submit a response were responsible for 43% of
notified services. ATVOD received 4 responses from entities which had not notified a
service to ATVOD. However, ATVOD has given all 26 responses careful
consideration in reaching its decision.

4.2 ATVOD notes that the overwhelming majority of respondents either had no comment
on, or supported, our proposal to take account of the Ofcom Charging principles in
setting Year Two fees. We have therefore taken these principles into account when
reaching the decision set out below.

4.3 ATVOD notes that 17 responses either made no comment on, or expressed
acceptance of , ATVOD6s year one cost s. Howe vV
made by the 9 respondents who expressed concern at the cost of regulation in Year
One and we repeat our commitment to perform the designated functions in an
efficient and cost effective manner.

4.4 During the final part of Year One, ATVOD continued to minimise costs where
possible and, in accordance with section 368NA(6)(c)* of the Act hereby confirms
that the cost of performing the designated functions for the period 18 March 2010 to
31 March 2011 was £453,696%*. In accordance with section 368NA(10)* of the Act,

®Section 3658NA(6) of the Act states: fAAs soon as re
financial year, the authority must publish a statement setting out, for that yeard

(a) the aggregate amount received by them during that year in respect of fees required

to be paid under subsection (2);

(b) the aggregate amount outstanding and likely to be paid or recovered in respect of

fees that were required to be so paid under subsection (2); and

gc)thecoststothem of carryingouttherelevant f uncti ons during that yearo.

* This figure is based on management accounts which have not yet been audited. Should the audit

result in revisions to these figures, a further statement will be published..
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the summary of costs for the period 18 March 2010 to 31 March 2011, includes
ATVODG6s costs of preparing to
December 2009 but before 18 March 2010. A breakdown of the costs is set out

below:

Ofcomé secouped costs®™

Remuneration for staff & Board Members

Rent and office running costs

Travel & other expenses (Executive & Board)

Professional fees

Insurance & bank charges
Independent Complaints Adjudicator
Strategic Planning

Recruitment

IT and Website support

TOTAL:

4.5 ATVODOGs actual Year

20,667
275,339
24,052

6,105

41,742

3,378
1,246
1,762

54,248
25,155
453,696

Year One Costs of £467,307 set out in the Year Two Fees Consultation.

carry

4.6 A number of responses made comparisons with notification or registration fees
charged (or not charged) in other EU states, with the implication that lower fees in
such jurisdictions indicated that (a) the regulator operated at lower costs and (b) that
the regulatory costs of establishment in those states was lower for service providers.
This Consultation does not deal with the nature of the implementation of the AVMS
Directive, which was itself the subject of separate public consultations by DCMS and
Ofcom, both of which suggested strong industry support for a co-regulatory solution.
ATVOD has not yet been able to undertake a thorough examination of the full costs
of being established in other EU member states, however information made available
to ATVOD by VOD regulators in a number of other EU member states suggests that:

in many EU member states regulation is funded largely through general
taxation rather than through direct charges on the regulated industry.
Comparisons based solely on direct charges on regulated services therefore
do not reflect the true cost of regulation in many member states;

out

®Section 368NA(10) of urposesoftbigseciondat es :

(a) the authorityds cost

S

of

carrying

include their costs of preparing to carry out the relevant functions incurred during

that year; and

(b) the authority aryauohe relevamt functpms énpuered afterg

19 December 2009 but before the financial year in which those functions were first

carried out by them are

®0f comds r e c areitheecasts that ©ftom incurs when carrying out those regulatory tasks

relating to ODPS that it has not designated to ATVOD.
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the registration or notification fees charged in a particular member state do

not necessarily reflect the full cost of being established in a particular EU

member state. For example, Belgium imposes a 2% levy on all VOD revenue

for providers with revenue over 0300,000
given to European Works in menus and sub menus, and on promotional

websites, channels or magazines. France, which has no registration process

or fee, has since 2007 imposed a 2% levy on global VOD revenue, subjects

VOD revenue to a much higher rate of VAT (19.6%) than revenue from linear

pay TV services (5%), requires VOD servic
invest at least 20% of revenue in European works, imposes on all VOD

services quotas requiring 60% of the VOD catalogue to be European Works

and 60% to be in the French language (reduced to 50% and 35% respectively

in the first year that a service is in operation), and sets requirements relating

to the inclusion and prominence of European and French language works on

service home pages. France also imposes classification and labelling

obligations on VOD services; and

in many EU member states the VOD industry is at a much less advanced
stage than in the UK. Comparisons between the cost of regulation in the UK,
which has over 140 such services, and the cost in countries with few VOD
services are therefore of limited validity.

4.7 A small number of responses also suggested tl
limited to the purely administrative function of receiving notifications. In fact, ATVOD
has a range of duties and obligations which are set out in the Designation by Ofcom
and which include:

preparing and publishing procedures for receiving notifications, receiving
notifications from providers of ODPS, and requiring service providers to pay a
fee;

determining whether Service Providers have complied with their obligation to
notify;

taking such steps as appear to them best calculated to secure that the
relevant requirements of the Act are complied with by Service Providers,
including issuing, and enforcing compliance with, enforcement notifications in
relation to breaches of the Act;

preparing and publishing Rules and accompanying guidance for the purpose
of securing that Service Providers comply with the relevant requirements of
the Act;

having in place and publishing appropriate and robust complaints handling

processes, and determining, following a complaint or otherwise, whether a
Service Provider is contravening or has contravened any of the relevant
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requirements of the Act encouraging Service Providers to ensure that their
services are progressively made more accessible to people with disabilities
affecting their sight or hearing or both; and

ensuring that Service Providers promote, where practicable and by
appropriate means, production of and access to European works.

4.8 In ATVODO6s view, the Year One Costs reflect
duties it has been designated to perform.

4.9 The overwhelming majority of respondents had no comment on the estimated fee
income for Year One (£414,550) which, in light of the flat rate fee set for Year One,
was dependent on estimates regarding:

the number of notified services paying a fee;
the number of services granted a discretionary concessionary rate; and
the level of any concessionary rates granted.

4.10 In our view, the lack of knowledge about the number of ODPS made estimation of fee
income particularly difficult in Year One. We believe it was right to err on the side of
caution when making the estimate, which was calculated while a significant number
of investigations were still ongoing.

4.11 A number of scope investigations begun in Year One remain ongoing. However,
taking account of the need to act reasonably and proportionately, and having regard
to the need for a degree of certainty with regard to Year One income in order to set
fees for Year Two, ATVOD has decided that service providers whose ODPS were
notified on or after 1 April 2011.:

which had not been the subject of a preliminary view issued prior to 1 April

2011 informing them that ATVOD believed a breach of the obligation to notify

had occurred; or

which had not received prior to 1 April 2011, a request for information relating

to the consideration of whether a service notified during Year One and

provided on more than one platform constituted two or more separate ODPS,
are considered liable for fees for Year Two and subsequent years only (and are not
invoiced for Year One fees).

4.12 Since the Year Two Fees Consultation was published on 18 February, ATVOD has,
as noted above and in accordance with the functions and powers designated to it by
Ofcom, continued to investigate to determine whether service providers are in breach
of their obligation to notify*’ and pay a fee. Taking account of the decision set out in
the paragraph above, ATVOD now expects that the number of notified services

Under Clause 6(ii) of Ofcomés Designation -of ATVOD =
demand programme ser vi ce 036BA0fteedCloandloawhe the prviderlof sect i on
that service iso.
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4.13

4.14

4.15

4.16

4.17

paying Year One fees will be 149. This increase is primarily due to further
developments in the investigations into notified services which are made available on
multiple platforms. Subject to any new or outstanding applications for a
concessionary rate, ATVOD expects the number of those notified services paying a
concessionary rate in respect of Year One will be the three such concessionary rates
granted to date in respect of year One (These three concessionary rates granted in
respect of Year One have been £150 per service).

ATVOD has therefore calculated that actual Year One Fee Income will be £423,850:

Full fees: 146 x £2,900 = £423,400
Concessionary fees 3 x £150 = £450
Total £423,850

On that basis, in accordance with section 368NA(6)(a) and section 368NA(6)(b) of
the Act, ATVOD hereby confirms that®®:
@) the aggregate amount received by them during that year in respect of
fees required to be paid under subsection (2) is £316,950; and
(b) the aggregate amount outstanding and likely to be paid or recovered
in respect of fees that were required to be so paid under subsection
(2) is £106,900

In addition, in Year One ATVOD had the benefit of a £40,000 grant from DCMS and

received £65 in late payment interest ATVODO6s t ot al i ncome for
Year One I ncomeo) was therefore:

Year One Fee Income £423,915

DCMS grant £40,000

Late payment interest £65

Total £463,915

This is £49,365 more than the £414,550 estimated in the Consultation Document.

A substantial majority of responses had no comment on the projected deficit for Year
One and one of the eight respondents who did make a comment stated that the
explanation for the estimated deficit was reasonable. ATVOD made clear in the
Consultation Document that the projected deficit for Year One was a result of the
under-estimation prior to designation of the likely costs of performing the designated
functions.

8 These figures are based on management accounts which have not yet been audited. Should the
audit result in revisions to these figures, a further statement will be issued.
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4.22

4.23

ATVOD Statement on Year Two Fees

ATVOD notes the strong views expressed in a small minority of responses that the
projected deficit was the result of poor financial planning and/or staff and Board
remuneration costs being too high. ATVOD has continued to prioritise efficiency and
cost-effectiveness and, with one exception, remuneration levels have been frozen for
Year Two.

ATVOD made clear in the Consultation Document that there was an inevitable
degree of uncertainty about the scale of any possible deficit for Year Two, due
primarily to the uncertainty over the number of services that would be required to pay
a fee for Year One. In light of this uncertainty ATVOD provided (in Figure 1, on page
60) a range of illustrative examples of possible tariff rates. These illustrative
examples gave possible tariff rates for deficits of £96,257, £52,757 and £20,857, and
forasur pl us of A13,943. However, ATVODOS

In fact, due to slightly lower than estimated Year One Costs and significantly higher
than estimated Year One income, ATVOD has not recorded a deficit for Year One.
Instead it has recorded a surplus of £10,219. This has been calculated as follows:

Year One Income T Year One Costs = Year One Surplus

£463,915 - £453,696 = £10,219

ATVOD notes that the overwhelming majority of respondents either supported or had
no comment on the proposal to set Year Two Fees at a level to ensure that all of any
Year One Deficit is recouped. As noted above, no deficit was recorded in Year One,
so the issue does not arise. Instead a small surplus of £10,219 has been recorded
and, in accordance with section 368NA(7) of the Act® will be carried forward and
taken into account in determining what is required to satisfy the requirement
imposed by virtue of subsection (5)(b) (the requirement to ensure that the aggregate
level of fees is sufficient to meet, but not exceed, the estimate of the likely costs of
performing the relevant functions) in relation to the following year.

ATVOD has decided to set Year Two Fees at a level which ensures that the Year
One Surplus is used in full to meet the costs of performing the designated functions
during Year Two.

A small minority of respondents did not agree with the proposal that Year Two Fees
should be set at a level to ensure that all of any Year One Deficit is recouped. As

* Section 368NA(7) oft h e Ac t Any tlefictt @ surplusfishown (after applying this subsection for
all previous years) by a statement under subsection (6) is to bed

(a) carried forward; and

(b) taken into account in determining what is required to satisfy the requirement

imposed by virtue of subsection (5)(b) in relation to the following yeara

The Authority for Television On Demand Limited

projec



ATVOD Statement on Year Two Fees

noted above, the issue does not arise and ATVOD takes the view that its decision in
relation to the surplus is, in any case, not inconsistent with the fact that the majority
of respondents either favoured, or had no comments regarding, the proposal, set out
in the Consultation, that the Year Two Fees should be set at a level to ensure that
any deficit should not be recouped. The alternative would be to set Year Two fees at
a higher level [than is required if the surplus is taken in as income in full in that year].

4.24 As stated above, no deficit was recorded for Year One so ATVOD has not had to
consider the relative merits of any proposals for using an alternative approach to
dealing with the deficit.

4.25 Fourteen respondents either made no comment or made supportive comments about
the estimate of the likely costs of performing the designated functions in Year Two.
One further respondent was supportive apart from the provision made for legal
challenges and an additional respondent made comments which we regard as
neutral on the issue.

4.26 ATVOD takes seriously concerns expressed by ten respondents and reiterates its
commitment to performing its designated functions in a cost effective manner.
However, as noted in particular by one respondent, ATVOD must have sufficient
funds to perform those functions effectively.
functions are not limited to the purely administrative function of passively receiving
and recording notifications and instead cover a range of activities of varying
complexity. ATVOD has reviewed its estimate of the likely costs of performing the
designated functions in Year Two and has concluded that the estimate of its own
costs represents the minimum necessary to ensure that the designated functions can
be performed effectively. As set out above, ATVOD has, with one exception, frozen
remuneration levels for Year Two and will keep its costs under constant review.

4.27 However, since the publication of the Consultation Document, Ofcom has also
reviewed the estimate of fees it would seek to recoup from ODPS providers
(AOf combébs recouped costBohll owi mgl @t comds$ o VYe:
comprehensive Expenditure Review Project, Ofcom has reduced its projected
esti mate for Of ¢ siod8ll/i2dramo£25000cd0 £200080t This
reduction, from A25,000 to A20,000, reduces 1/
costs of performing the designated functions to £462,620. This is £5,000 less than
estimated in the consultation document.

4.28 ATVOD disagrees with the respondent who suggested that significant provision
should not be made against the prospect of legal challenge in Year Two. Given the
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complexity and controversy surrounding issues of scope in particular, we regard such
a provision as not just prudent but essential.

4.29 In accordance with section 368NA(5)(a) of the Act®®, we have therefore prepared
such estimate as it is practicable for us to make of the likely costs of carrying out the
relevant functions during that year. That estimate is as follows:

Ofcomb s  rpedccosts £20,000
Remuneration for staff & Independent Board Members £306,120
Rent and office running costs £28,700
Travel and other expenses (Executive and Board) £7,000
Legal fees £40,000
Other professional fees and recruitment costs £24,000
Insurance and bank charges £7,000
Independent complaints adjudicator £1,000
Strategic planning £2,000
Recruitment £2,000
IT and Website support £4,800
Contingency £20,000
Total: £462,620

4.30 Two respondents argued that costs could be reduced if the designated functions
were carried out by Ofcom rather than by ATVOD. That issue is beyond the remit of
this Consultation, but ATVOD notes that the nature of UK implementation of the
AVMS Directive was the subject of two separate consultations by DCMS and Ofcom,
both of which demonstrated widespread support for co-regulation.

4.31 A small number of respondents made comparisons with notification or registration
fees charged (or not charged) in other EU states. Such comparisons are dealt with
our response to similar submissions on Question 2 above.

4.32 ATVOD notes that a majority of respondents made no comment on the aggregate
amount of fees required in Year Two. Of the 8 respondents who did comment, seven
exhibited concern over the aggregate amount of fees required, expressing the view
that they were too high.

% Section 368NA(5)(a) of the Act states: fiThe authority must, for each financial yeard
(a) prepare such estimate as it is practicable for them to make of the likely costs of
carrying out the relevant functions during that yearo .
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4.33 Given that the costs of performing the designated functions have proven to be higher
than estimated prior to designation, and given the nascent state of the VOD industry
in general, ATVOD has considered ways in which the impact of the need for higher
fee income might be O60smas.t hedd over two or

4.34 In particular, since publication of the Consultation document, ATVOD has discussed
with DCMS the possibility of deferring for 18 months loan repayments totalling
£49,200 due during Year Two. Such a deferral has now been agreed by the Minister
as DCMS is keen to ensure that ATVOD has the opportunity to restructure its annual
fees to reduce the impact especially on small businesses in this nascent industry.
Although this does not constitute an increase in income, it does allow ATVOD to
spread the cost of repayment over future years and to reduce the aggregate amount
of fees required in Year Two by £49,200.

4.35 As previously noted, rather than the Year One deficit of £52,757 estimated in the
Consultation Document, ATVOD has recorded a surplus of £10,219 as a result of
higher than estimated Year One Income and the lower than estimated Year One
Costs. Carrying this surplus forward and taking it into account when determining the
aggregate amount of fees required in Year Two, and taking in account the reduction
in Year Two Costs resulting from the reduction in Ofcom recharges for that year, and
taking into account the decision by DCMS to defer for 18 months repayment of the
outstanding loan, ATVOD has calculated that the aggregate amount of the fees that
are required to be paid during Year Two in order to enable ATVOD to meet, but not
exceed, the estimate of likely costs of carrying out the relevant functions during that
year is £403,201. Thisis £117,176 less than the £520,377 estimated in the
Consultation Document.

4.36 ATVOD notes that, with regard to our estimate of the number of services in Year
Two, an overwhelming majority of respondents had no comment, expressed neutral
comments or made comments in support of the estimate given.

437 A minority responded that the estimate was
that it may be too low (three responses) but these responses did not suggest an
alternative estimate or a methodology for calculating an alternative estimate. ULTV
argued that a prediction should await the putting in place of a 6 | e ¢ sustdingble
methodology for rigorously and robustly assessing what VOD service constitutes an
O D P SATTVOD believes that such a methodology is already in place.

4.38 In para 3.66 of the Consultation Document we statedthati |l n our vi ew, it
prudent to assume that the number of notified services for Year Two will be broadly
similartothenumber of servi ces e s tAstmanumnbdroffservicesY e ar
estimated for Year One at that time was 129, we went on, in para 3.67, to make fi a
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4.39

4.40

4.41

4.42

4.43

cautious assumption that there will be 130 services in Year Two and that this will
broadly reflect the profile of services in Year One in terms of the characteristics of the
services and the service providers. o
As noted above, ATVOD has revised its estimate of the number of services likely to
notify for Year One to 149. Given that the number of Year One Notifications is
regarded as the most appropriate evidence on which to base an estimate for Year
Two notifications, we have therefore revised our estimate for Year Two. Our revised
estimate is that there will be 150 notified services in Year Two, and that these will
broadly reflect the profile of services in Year One in terms of the characteristics of the
services and the service providers. This has implications for the level of fees set and
these are discussed in our response to the submissions on Question 17 below.

ATVOD notes that a majority of responses either made no comment on, or were
supportive of, our analysis of the various bases that might provide a basis for a fee
structure for Year Two.

We agree with respondents who have argued that that both the flat rate and provider
revenue bases raise issues around equity and relevance, but, like the majority of
respondents, are not persuaded that the alternatives are less bad. In particular, we

are not persuaded that the alternatives are sufficiently reliable, could be based on

easily verifiable data, would deliver greater benefits of simplicity, or would be more
cost-reflective or adaptable. Given in particular the statutory requirement (under

section 368NA(5)(b) of the Act) to ensure that the total amount of fees levied on

service providers meets but does not exceed the estimated costs of regulation for the
given financial year, we have concluded that, given the current state of knowledge

about the characteristics of services and service providers, using market share or
audience size or volume of content or service revenue/profit, or introducing an

el ementl uotfer6ppoaly sé, i s not practicable at
conclusion we note that while a number of respondents made assertions about the
availability of information about, for example, usage/audience, no common

methodology was outlined and only a small minority of respondents included the
requested information about the turnover

Although we do not believe that a viable alternative to provider revenue or a flat rate
exists for Year Two we restate our view (set out in para 3.73 of the Consultation
Document) that, in the medium term, once an industry standard of measurement has
emerged, we believe that audience size may provide a viable option for a fee
structure for ODPS. We therefore intend to work with stakeholders over the coming
months to explore appropriate fee arrangements for year three and beyond.**

ATVOD notes that one respondent argued at length that provider revenue was
appropriate but that it should be assessed at the group level, in order to have regard

31 An invitation to this effect was made by ATVOD at the Industry Forum meeting on 24 May 2011
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to the provider who will be required to pay. ATVOD has carefully considered the
points raised in this submission but does not agree that the turnover of the group to
which the provider belongs is, in general, a more appropriate basis on which to base
fees than, in particular, the turnover of the entity that is providing the service. ATVOD
does not suggest that assessing group turnover would be impossible but, if adopted
as the basis for adopting fees, it would clearly be less simple and therefore more
costly than assessing provider turnover. We accepted in the Consultation Document
that it is a drawback of the provider revenue model that some service providers will
be charged based on revenue which is not generated by activity relating to the
regulated service, but this drawback would likely be amplified if the assessment was
required to be made at group level, especially if the parent company did not provide
financial support to the service provider.

4.44  Despite the assertions of the respondent, we remain concerned that using group
revenue as the primary base for calculating fees is problematic. This is because: the
regulator would have to ascertain for each ODPS provider, whether such provider
was part of a larger group of companies, and if so, investigate the corporate
structures of which all ODPS providers are a part; and, where appropriate, obtain
relevant revenue information of parent companies, where this was not readily
available. Such an approach would not be a trivial task. Moreover, we consider that
using group turnover as the primary basis for ascertaining the level of fees for a
particular company, without being able to justify it in a manner consistent with the
statutory requirements, would be difficult to reconcile with the statutory requirement
to have regard to the O6provider who wild.l be |
would not be the o6provider6.

4.45 The overwhelming majority of responses either made no comment on, or were
supportive of, the criteria proposed in relation to qualification for a concessionary rate
for non-commercial ODPS providers. Only one response expressed outright
opposition to having a concessionary rate for non-commercial ODPS providers.

4.46 We have considered carefully a single response suggesting that the definition of non-
commercial needs to include those services thatofferia def i nabl e Publ i c ¢
f o c regardliéss of whether they are a commercial organisation. We have
concluded that expanding the criteria in this way would not be consistent with the
purpose of establishing a concessionary rate for non-commercial service providers,
would raise significant definitional issues, and would raise issues of equity which
would be unlikely to command widespread stakeholder support. We have concluded
that concerns of commercial providers are best addressed through other means (see
below).

4.47 We have also noted the submission from S4C which identifies services provided by
the Welsh Authority as falling into a unique category by virtue of the fact that, under
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the Act, while the Welsh Authority is only required to notify ATVOD of ODPS services
it provides if such services include advertising®, the editorial content of that service
remains under the regulatory jurisdiction of the Welsh Authority. ATVOD accepts
that this places such services in a unique position, and that the regulatory activity
required by ATVOD in relation to such services will be constrained in a manner which
is not applicable to services provided by other service providers. However ATVOD
does not accept that no fee should be levied in respect of such services and has
instead decided that the criteria for qualification for the non-commercial
concessionary rate should be amended to include any services provided by the
Welsh Authority which are notifiable to ATVOD.

4.48 Other than by expanding the criteria to include services provided by the Welsh
Authority, ATVOD has therefore decided to set a concessionary rate for Year Two for
non-commercial providers in accordance with the proposal set out in para 4.5 of the
consultation document. Such a rate will apply if the service provider:

i) is a registered charity; or
i) is a community interest company; or
iii) is a not-for-profit company operating in the public interest (as demonstrated,

for example, in the articles of association of the service provider); or
iv) is The Welsh Authority.

4.49 ATVOD has also considered carefully the submission arguing that innovation by very
small scale providers is hampered by even very low fees as this mitigates against the
trialling of new services in a live environment to assess their viability. ATVOD
accepts this argument and considers that such an impact may apply to non-
commerci al as-swal kb 6asndarlbesdmadd mmer ci al

4,50 In Year Two, in order to remove barriers to innovation by non-commercial providers,
ATVOD will therefore not levy a fee if a new service would qualify for a
concessionary rate, closes within the first three months of operation and no breaches
of the Rules are found to have occurred. This temporary waiver will apply only if the
service provider has, prior to launching the service, received from ATVOD
confirmation of its qualification for a concessionary rate and has submitted to ATVOD
a completed notification form for the new service.

4,51 For those qualifying for the non-commercial concessionary rate, ATVOD will also
accept payment by quarterly instalment.

% See Section 368Q(A1)of t he Act , wlSdctom368BA @dvanse notification) does not
apply in relation to an on-demand programme service provided or to be provided by the Welsh
Authority, other than aservicet hat i ncl udes advertisingo.
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452 ATVOD notes that there was a lack of consensus on the proposal to levy a fee of
£150 per service for such service providers. In considering its response, ATVOD has
taken into account the fact that only 3 respondents regarded the proposed tariff as
being too low, while 4 considered it too high. ATVOD has, in particular, taken account
of submissions arguing that even relatively small sums are onerous for such
providers.

453 ATVOD has also taken into account the fact that the aggregate amount of fees
required in Year Two is significantly lower than estimated in the Consultation
Document, and has decided to set a subsidised rate of £100 per service as the
appropriate contribution for this type of provider towards the likely costs of regulation.
ATVOD will accept payment of this fee by quarterly instalment.

454  As noted above, this fee will not be levied if a new service would qualify for a
concessionary rate, closes within the first three months of operation and no breaches
of the Rules are found to have occurred. This temporary waiver will apply only if the
service provider has, prior to launching the service, received from ATVOD
confirmation of its qualification for a concessionary rate and has submitted to ATVOD
a completed notification form for the new service.

4,55 ATVOD notes that that a majority of respondents either had no comment on, or were
supportive of, the proposed criteria in relation to qualification for a concessionary rate
f or émiaclreod c ommer ci a hlthoOdh BvS of those respahses s
argued that additional restrictions should be imposed which would exclude affiliates
of larger enterprises and/or providers not in their first year of operation. ATVOD
agrees that affiliation to a larger enterprise should be a disqualifying criterion, as this
will prevent the concessionary rate being exploited through corporate restructuring.
However, ATVOD does not agree that the gqualification should be restricted to
services in their first year of operation as such a restriction would risk stifling nascent
services if they did not grow rapidly.

456 ATVOD also considered the proposal from one respondent that a lower
concessionary (or O6éenterpriseb6) rate should I
of less than £25,000 per annum, and that the rate for such service providers should
be £150. ATVOD does not believe the establishment of a third concessionary rate for
commercial providers is necessary in order to mitigate sufficiently against the impacts
of the regulatory fees on such providers and deals with the tariff level for micro-scale
service providers (i.e. all those providers with revenue below £50,000) in the
response to submissions on Question 13 below.

457 ATVOD considered carefully the proposal from one respondent that the threshold for
gualification for concessionaryr at es shoul d be set at the equi
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the grounds that this i-enté@depEUsdeéfiandi obmabf

lower, rate should be set for companies with a turnover below £300,000. ATVOD
notes that the purpose of setting a concessionary rate for providers with low turnover
is to ensure that fees are justifiable and proportionate having regard to the provider

who is required to pay themal dhei nustehefprtdhgo d

not intended to identify a class of service providers equivalent to that which would

meet the EU definition of a micro-enterprise, but rather to indicate a class of service
providers with a particular scale of revenue and to ensure that those service

providers paid an appropriate level of fee. We do not agree that all service providers
with turnover below 02 mill i oisedbyHaogerl d pay
service providers.

4.58 ATVOD further notes that while this respondent criticises the threshold criteria

proposed by ATVODasbei ng based on anecdot al evidence

research and analysisd, no such research
alternative £300,000 threshold proposed by the respondent.

459 ATVOD has therefore decided to set a concessionaryr at e f or Yeafr Two

scalebd commerci al providers broadly in accor (

4.9 of the consultation document. However in addition to the qualifying criteria
previously proposed, we consider that service providers must also have no affiliation

to a | arger enterprise. -Acczloa@& ecsesmmearciyval aprc

will therefore apply if the service provider can demonstrate to ATVOD that they:

a) have no affiliation to a larger company; and
b) satisfy one of the two conditions below:
0] had a turnover of less than £50,000 in the last accounting year

for which figures are available; or
(i) are in the first year of trading and expect to have a turnover of
less than £50,000 in that first year

4.60 ATVOD has also considered carefully the submission arguing that innovation by very
small scale providers is hampered by even very low fees as this mitigates against the
trialling of new services in a live environment to assess their viability. ATVOD
accepts this argument and has modified the proposal accordingly.

4.61 In Year Two, in order to remove barriers to innovation by micro-scale providers,
ATVOD will therefore not levy a fee if a new service would qualify for a
concessionary rate, closes within the first three months of operation and no breaches
of the Rules are found to have occurred. This temporary waiver will apply only if the
service provider has, prior to launching the service, received from ATVOD
confirmation of its qualification for a concessionary rate and has submitted to ATVOD
a completed notification form for the new service.

4.62 For those qualifying for the micro-scale concessionary rate, ATVOD will also accept
payment by quarterly instalment.
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4.63 ATVOD notes that there was a lack of consensus on the proposal to levy a fee of
£250 per service for such service providers. In considering its response, ATVOD has
taken into account the fact that only 3 respondents regarded the proposed tariff as
being too low, while 5 considered it too high. ATVOD has, in particular, taken account
of submissions arguing that even relatively small sums are onerous for such
providers.

4.64 As noted above, ATVOD also considered the proposal from one respondent that a
| ower concessionary (or o6enterprised) rate sl
revenue of less than £25,000 per annum, and that the rate for such service providers
should be £150. Although ATVOD has not set a separate rate for service providers
with revenue less than £25,000 pa, it has nevertheless ensured in its decision below
that such service providers pay no more than £150.

4.65 Having taken into account the fact that the aggregate amount of fees required in Year
Two is significantly lower than estimated in the Consultation Document, ATVOD has
decided to set a subsidised rate of £150 per service as the appropriate contribution
for this type of provider towards the likely costs of regulation. ATVOD will accept
payment by quarterly instalments.

4.66 As noted above, this fee will not be levied if a new service would qualify for a
concessionary rate, closes within the first three months of operation and no breaches
of the Rules are found to have occurred. This temporary waiver will apply only if the
service provider has, prior to launching the service, received from ATVOD
confirmation of its qualification for a concessionary rate and has submitted to ATVOD
a completed notification form for the new service.

4.67 ATVOD notes that a majority of respondents either had no comment on, or were
supportive of, the proposed criteria in relation to qualification for a concessionary rate
f ogmallis cal ed6 commer ci a &lthoodh Bre of phose respahses s
argued that an additional restrictions should be imposed which would exclude
affiliates of larger enterprises. ATVOD agrees that affiliation to a larger enterprise
should be a disqualifying criterion, as this will prevent the concessionary rate being
exploited through corporate restructuring.

4.68 Those who were not supportive of the proposed criteria may be assumed, on the

basis of the context of the submissions as a whole, to favour less restrictive criteria
but this is not completely clear in all cases.
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4.69 The submission of a respondent arguing that the upper limit for a concessionary rate
should be set at the equivalent of 02 milli ot
submission on Question 12 above.

470 ATVODhas therefore decided to set a concession
scaled6 commercial providers broadly in accor ¢
4.13 of the consultation document. However in addition to the qualifying criteria
previously proposed, service providers must also have no affiliation to a larger
enterprise. A concesscsabeargommeéeecialr pPpsomai ter
apply if the service provider can demonstrate to ATVOD that they:

a) have no affiliation to a larger company; and
b) satisfy one of the two conditions below:
0] had a turnover of less than £100,000 in the last accounting
year for which figures are available; or
(i) are in the first year of trading and expect to have a turnover of
less than £100,000 in that first year

4.71 ATVOD has also considered carefully the submission arguing that innovation by very
small scale providers is hampered by even very low fees as this mitigates against the
trialling of new services in a live environment to assess their viability. ATVOD
accepts this argument and has modified the proposal accordingly.

4.72 In Year Two, in order to remove barriers to innovation by small-scale providers,
ATVOD will therefore not levy a fee if a new service would qualify for a
concessionary rate, closes within the first three months of operation and no breaches
of the Rules are found to have occurred. This temporary waiver will apply only if the
service provider has, prior to launching the service, received from ATVOD
confirmation of its qualification for a concessionary rate and has submitted to ATVOD
a completed notification form for the new service.

4.73 For those qualifying for the small-scale concessionary rate, ATVOD will also accept
payment by quarterly instalments.

4.74 ATVOD notes that there was a lack of consensus on the proposal to levy a fee of
£500 per service for such service providers. In considering its response, ATVOD has
taken into account the fact that only 3 respondents regarded the proposed tariff as
being too low, while 5 considered it too high. ATVOD has, in particular, taken account
of submissions arguing that even relatively small sums are onerous for such
providers.

The Authority for Television On Demand Limited



ATVOD Statement on Year Two Fees

4.75 ATVOD considered carefully the proposal from one respondent that the fee should
rise if the provider commits breaches of the Act. In the view of ATVOD, the

introduction of variable feesdependent on compl i ance with the
payso6 principle) would be a significant <c¢hang¢

are a range of issues raised by O6polluter
issues relating to incentivising the regulator to record breaches, and ATVOD does

not consider it appropriate to introduce such an element at this stage of the

development of the sector and its regulatory arrangements. However, ATVOD

recognises the potential merits of the proposal and will keep it under consideration

for future years.

4.76 Having also taken into account the fact that the aggregate amount of fees required in
Year Two is significantly lower than estimated in the Consultation Document, ATVOD
has decided to set a subsidised rate of £200 per service as the appropriate
contribution for this type of provider towards the likely costs of the appropriate
regulatory authority. ATVOD will accept payment by quarterly instalment.

4.77 As noted above, this fee will not be levied if a new service would qualify for a
concessionary rate, closes within the first three months of operation and no breaches
of the Rules are found to have occurred. This temporary waiver will apply only if the
service provider has, prior to launching the service, received from ATVOD
confirmation of its qualification for a concessionary rate and has submitted to ATVOD
a completed notification form for the new service.

4.78 ATVOD notes that a majority of respondents had no comments on the figures set out
in Figure 1 of the Consultation Document. Two respondents commented that the
rates set out were too high and this issue is dealt with in our response to the
submission made with regard to Question 17 below. ATVOD notes that other
comments essentially repeated concerns expressed in relation to other consultation
guestions and which are dealt with in our response to those questions.

4.79 ATVOD notes that while 5 respondents expressed support for Option A (the flat rate
model), 12 respondents favour a variant of Option B (the service provider revenue
model). Of those 12, among those who expressed a preference with regard to the
various Option B variants, more favoured Option B1 than either of the other two
variants. ATVOD notes that the number of respondents favouring Option B
significantly exceeds the number arguing for neither Option A nor Option B. The
respondents favouring neither of the Options includes two respondents who stated
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that they favoured Option A but whose responses made clear that in fact they
proposed a tariff based on the revenue of the service. Support for Option A included
one respondent who argued that the flat rate should be applied per provider rather
than per service (ATVOD notes that the flat rate would need to be much higher under
this proposal).

4.80 Respondents who rejected both Option A and Option B in favour of an alternative
based on service revenue or volume of content did not provide an account of how an
alternative based on service revenue or volume of content would work in practice or
would ensure that the total amount of fees levied would meet, but not exceed, the
estimated costs of regulation in Year Two. For the reasons set out in the Consultation
Document, ATVOD does not believe that a model based on service revenue or
volume of content is viable at the present time given in particular the lack of
knowledge about both measures. The responses to the consultation did not provide
evidence that would enable ATVOD to reverse this view, though we do not rule out
using such models in future years if and when such knowledge becomes easily
accessible and verifiable.

4.81 ATVOD considered carefully the proposal made by one respondent that the basis for
levying fees should be the revenue of the group to which a service provider belongs.
Under this proposal, service providers would be grouped into one of five bands
according to group revenue and fees would be levied as a percentage of group
turnover. The respondent gives an example of a tax rate of 0.03% in each band but
suggests that the actual tax rate is adjusted following an assessment of the likely
number of ODPS falling within each category. In addition, second and subsequent
ODPS would be levied a fee of £35, as would teleshopping services, and services
provided by a company in its first year of trading (providing it did not belong to a
group with turnover of over £1.8 million). As set out in our response to the
submissions made with regard to Question 8, we do not regard group turnover as a
more appropriate primary base for the fee structure than provider turnover and
regard it is potentially incompatible with the statutory requirements. We also consider
that the additional complexity and higher administrative costs are a disadvantage to
this proposal which are not outweighed by any possible advantages over the provider
revenue model.

4.82 We also carefully considered the proposal from the same respondent that services
launching after certain dates in Year Two should receive a pro rata discount. ATVOD
has some sympathy with this proposal but notes that it was considered before the
Year One Consultation and was not included as an option in either the Year One
Consultation or the Year Two Consultation on the grounds that it was not compatible
with the fee setting provisions of the Act. Specifically, we note that .whilst the Act
does give the appropriate regulatory authority the power to repay all or part of a fee if
a service ceases to be provided before the end of the year, provided that the
cessation of the service is notified in advance to the appropriate regulatory authority
and does not result from a direction from the authority requiring cessation of the
service®, the Act does not have any similar provision permitting the regulatory

% See Section 368NA(8) of the Act,
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authority to grant pro-rata discounts of fees in respect of ODPS launched after the
beginning of Year Two.

4.83 We agree with the same respondent that, to minimise costs, the onus should be on
each service provider to provide suitable evidence of their qualification for any rate
below the highest rate.

4.84 ATVOD notes concern expressed in a significant minority of responses about the
impact of fees for second and subsequent services, and with regard to the overall
burden that a provider with multiple services may face. ATVOD take seriously the
possibility that lower charges for second and subsequent services, and/or a lower
overall cap, may remove barriers to launching new services.

4.85 ATVOD has also considered carefully the proposal that if a variant of Option B is
chosen, any cap should be set at the group rather than service provider level, so as
not to penalise those groups who have notified through affiliates rather than at group
level. ATVOD does not believe it would be appropriate to base qualification for a tariff
on service provider revenue while basing a cap on the group to which the service
provider belongs. However, ATVOD does recognise the force in the argument that
the degree of inequity may be too great if one group pays £75,000 or £100,000 while
another pays £25,000, purely on the basis of the particular corporate structures
involved. Our response to this suggestion is set out further below in paragraph 4.92.

4.86 In coming to its decision on the structure of the tariff for Year Two, ATVOD took
account of the fact that, if second preferences are included, respondents were
equally divided between Option B1 and Option B3. In doing so we accepted the view
that B1 had the advantage of greater simplicity and of being based on statutory
definitions of small and medium sized businesses. Given that the Year Two tariff is
expected to be an interim solution only, we regard simplicity as being a particular
advantage. We also agreed that the primary theoretical advantage of Option B3, that
it is more progressive, would be significantly weakened in practice given that only two
service providers were expected to fall into band A, and only two were expected to
fall into band C.

4.87 Having taken into account the responses to the consultation, and having taken into
account the fact that the aggregate level of fees required in Year Two is significantly
lower than estimated in the Consultation Document, ATVOD has therefore set a
slightly modified version of Option B1 as the fee structure for Year Two and has set
fee levels within that structure to take account of stakeholder concerns in the manner
indicated in our responses above.

4.88 Year Two fees will therefore be levied as follows for those service providers who do
not qualify for a concessionary rate:

Super A Rate is:
£10,350 for the first service
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£800 for all subsequent services from the same provider (with the total
amount to be paid in respect of all services provided by a single provider
being capped at £25,000);

Rate A is:

£5,175 for the first service

£800 for all subsequent services from the same provider (with the total
amount to be paid in respect of all services provided by a single provider
being capped at £25,000);

Rate B is:

£800 for the first service

£400 for all subsequent services from the same provider (with the total
amount to be paid in respect of all services provided by a single provider
being capped at £25,000).

4.89 A service provider will be liable for the Super A Rate unless they establish to the
satisfaction of ATVOD that they have a turnover which qualifies for a lower rate.
Service providers registered with Companies House who wish to establish
qualification for a lower rate should provide to ATVOD a copy of their filed accounts
for the last year for which figures are available, or evidence that they were in their
first year of trading on 1 April 2011 or have begun trading since 1 April 2011. Service
providers who are not registered at Companies House (e.g. non-UK companies, sole
traders and unincorporated bodies) and who wish to establish qualification for a lower
rate should provide equivalent evidence.

4,90 Evidence of qualification for a lower rate must be provided within 21 days of the date
of this statement, or the date of notification, whichever is later.

4,91 Qualification for Rate A would be established if the service provider could
demonstrate to ATVOD6 s s at ithatfthaychadiawm annual turnover of not more
than £25.9 million.

4.92 Qualification for Rate B would be established if the service provider:

a) could demonstrate to ATVODO6s satisfaction t
not more than £6.5 million in the last accounting year for which figures are
available; or

b) was in its first year of trading on 1% April 2011 or began trading after 1 April
2011.

Those eligible for Rate B will also be able to choose to pay in quarterly instalments.

4.93 As mentioned in paragraph 4.85, ATVOD recognises the force in the argument that
the degree of inequity may be too great if one group pays £75,000 or £100,000 while
another pays £25,000, purely on the basis of the particular corporate structures
involved. ATVOD has therefore decided to allow individual service providers which
are part of the same group of companies, to nominate themselves to be considered
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at group | evel for both banNomignatnidn g afprpa wigd g
In such circumstances qualification for a tariff band will be established by reference to

the annual turnover of the parent company and the total amount of fees paid, on a

pro-rata basis, by the Self-Nominating providers belonging to the same group will not

exceed £25,000. For these purposes the Self-Nominating Providers will only be

considered to be part of the same group if they are entities which are wholly and

directly owned by the same parent company. (NB Consideration at group level will

only occur at the explicit request of the service providers concerned and would be

subject to receiving satisfactory evidence of ownership).

4.94 In paragraphs 4.43 and 4.44 above, we stated our concerns about using group
revenue as the primary base for calculating fees for all ODPS providers. The decision
outlined in paragraph 4.93 above, relating to Self-Nominating Providers also makes
reference to group turnover to some degree. However, we consider that the particular
circumstances of the Self-Nominating Providers, referring to group turnover as a
means of ensuring that the fees are appropriate, justifiable and proportionate, would
be consistent with our statutory requirements and that the practical problems,
associated with using group turnover as the primary base for calculating fees for all
ODPS providers, should in such cases be avoided since the instances where such a
concession would be required: are likely to be few in number; and would require the
relevant service providers voluntarily providing sufficient evidence to the regulator.

4.95 Throughout Section 4, we have assessed the impact on stakeholders of the
proposals and options set out in the Year Two Fees Consultation.

4.96 With regard to specific submissions on question 18, ATVOD has dealt with concerns
about the effect on innovation of high fees for additional services and with
comparisons with other EU member states in its response to other questions above.
We also note that while activity around scope may be less in Year Two than in Year
One, it is still likely to be substantial as new services launch and existing services
change, and any reduction in workload is likely to be counterbalanced by the rising
trend in complaints and by the activity set out for Year Two in our European Works
and Access Services plans.

4.97 While services exploiting only content that has already been broadcast on television
or classified by the BBFC may be unlikely to generate breaches of the Rules, we do
not believe that a 6épolluter paysdé principle
fee structure for Year Two, and have taken into account the impact of the fees on
services offering only broadcast television or classified film content when setting the
fees for Year Two.

4.98 One respondent expressed concern that the consultation period was too short and
that this disadvantaged smaller service providers. The consultation period of 6 weeks
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was set jointly by Ofcom and ATVOD and was the same as that set for the Year One

Fees Consultation. In our view it was a reasonable period of time within which to

expect stakeholders to be able to formulate responses. The same respondent

suggested that the Consultation failedt o consi der the i mpact of t|
competitiveness. In its decision, ATVOD has taken appropriate steps to ensure that

any such impact in minimised, and in its response to various submissions ATVOD

has highlighted the complexities involved in making international comparisons.

ATVOD does not accept the s aneOfrceosnpbosn dgeonotdd s
n a mis being adversely affected, whether by the consultation process, the fees set

for Year Two, or by the manner by which the AVMS Directive has been implemented

in the UK. The Year Two Fees Consultation was a joint consultation with Ofcom and

the core decision as to the amount and structure of any fees set is subject to the prior

written approval of Ofcom.

4.99 As we discussed in Consultation Document, statute requires that we have due regard
to any potential impacts the proposals or options in this consultation may have on
equality in relation to gender, disability or ethnicity. An Equality Impact Assessment
(AEI Ad) is Ofcomdéds way of fulfilling this obl
in coming to our decision. An EIA is a tool for analysing the potential impacts a
proposed policy or project is likely to have on people, depending on their background
or identity. In relation to equality (whether in Northern Ireland or the rest of the UK)
including gender, disability or ethnicity, we stated in the Year Two Fees Consultation
that we considered that the approach to regulation as a result of the options and
proposals set out in the Consultation Document would remain unchanged and
therefore we did not consider that the proposals or options would have any particular
implications for people to whom these considerations relate. We based this
conclusion on our experience of regulating ODPS in Year One and on advice from
Ofcom on the experience it has gained in setting fees and tariffs across other sectors
that Ofcom regulates.

4.100 Inthe Year Two Fees Consultation, we invited stakeholders to submit responses
specifically on any potential impacts relating to equality resulting from any of the
proposals and options we outlined in relation to the Year Two Fees. This was to
ensure that we had not failed inadvertently to consider any possible equality impacts
resulting from the options and proposals.

4.101 ATVOD notes that one respondent considered that the implementation of the
Directive would in general have marginal benefits in relation to equality, and another
commented on the importance of equality of regulatory costs across the EU, but
neither comment suggested that the specific fee proposals and options set out in the
Consultation would have a direct impact on equality in relation to gender, disability or
ethnicity.
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4.102 In response to the respondent who expressed disappointment that a full Equality
Impact Assessment had not been carried out, we reiterate our view, as set out in
para 4.81 of the Consultation Dappoadeint , t hat
relation to equality will remain unchanged, we do not consider that the Consultation
had any particular implications for people to whom these considerations apply. We
do, however, share the same respondentds r ec:(
scale media groups are able to provide valuable services for members of ethnic
minorities, women and people with disabilities, and have had regard to this, to the
extent we consider relevant, in reaching our decision.

4.103 We have dealt above with comments on the level of costs and fees, including for
smaller providers, on the importance of simplicity in choosing a fee structure, and
with the perceived discrepancy between fees in the UK ad those in other EU member
states. We have also indicated above our agreement with those who have suggested
that the Options set out in the Consultation should be regarded as interim solutions,
and that work should begin on developing alternative fee structures for future years.
ATVODG6 s i n tokwiththeindustryoto fiwd a fee structure for future years
which enjoys the widest possible support has been made clear, both in this statement
and in statements made to the Industry Forum (of which all providers of notified
services are members).

4.104 ATVOD agrees that it is important to ensure that all ODPS are notified and that fees
are collected on a timely basis, and has put in place robust investigation, invoicing
and enforcement processes for that purpose.

4.105 A number of comments were outside the scope of the Consultation, and related to
ATVODG6s interpretation of the criteria which
whether two versions of a service are substantially the same, and (from one
respondent) whether ATVOD is a fit and proper body to perform the functions
designated to it by Ofcom. Concerns about the scope of the regulations and the
definition of a service are not addressed het
thinking, and will be discussed with stakeholders over the coming months, both
through the Industry Forum and in meetings with other stakeholders. We note that a
respondent acknowledged that the various Option B variants, including that chosen,
went some way to addressing concerns that decisions on scope and different
versions of services had a disproportionate impact on the regulatory costs borne by
certain providers.

4.106 Finally, we agree that, in future, consultation on fees should take place early enough

to allow fees to be set before the start of the year in which they fall due, and will work
towards achieving that aim.
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Section 5

Year Two Fee Tariff

ATVOD Statement on Year Two Fees

First service

Additional
services

(per service)

Maximum
fee

(per provider)

Standard rates

Super A Rate

(Provider revenue £6.5m or less)

£10,350 £800 £25,000
(Provider revenue > £25.9m)
A Rate £5,175 £800 £25,000
(Provider revenue > £6.5m)
B Rate £800 £400 £25,000

* no fee will be levied if a new service would qualify for a concessionary rate, closes within
the first three months of operation and no breaches of the Rules are found to have occurred.
This temporary waiver will apply only if the service provider has, prior to launching the
service, received from ATVOD confirmation of its qualification for a concessionary rate and

has submitted to ATVOD a completed notification form for the new service.

The Authority for Television On Demand Limited
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** given the lack of evidence suggesting that very large numbers of services are being
provided by individual service providers who would qualify for a concessionary rate, we have
not set a maximum fee per provider at this time. However, we reserve the right to introduce
such a cap at a later date should circumstances require it.

5.1 For those qualifying for a concessionary rate or Rate B, ATVOD will also accept
payment by quarterly instalments.

5.2 Quialification for Rate A will be established if the service provider can demonstrate to
ATVOD6 s s a't ithatftha setvicepmovider had an annual turnover of not more
than £25.9 million in the last accounting year for which figures are available.

5.3 Quialification for Rate B will be established if the service provider:
a) can demonstrate to ATV ®©dviceprevaderi sf acti o
had an annual turnover of not more than £6.5 million in the last
accounting year for which figures are available; or
b) was in its first year of trading on 1 April 2011, or has commenced
trading only after that date.

54 Quialification for the Non-Commercial Concessionary Rate will apply if the service
providercandemonst r at e t o ATVODO6s satisfaction that

a) is a registered charity; or
b) is a community interest company; or
c) is a not-for-profit company operating in the public interest (as

demonstrated, for example, in the articles of association of the service
provider); or
d) is The Welsh Authority.

5.5 Qualification for the Commercial Micro-scale Concessionary Rate will apply if the
service providercan demonstrate to thflitvOD6s satisfact.i

a) has no affiliation to a larger company; and
b) satisfies one of the two conditions below:
0] had a turnover of less than £50,000 in the last accounting year

for which figures are available; or

The Authority for Television On Demand Limited
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5.6

5.7

5.8

59

5.10

511

(i) is in the first year of trading and expect to have a turnover of
less than £50,000 in that first year.

Qualification for the Commercial Small-scale Concessionary Rate will apply if the

service provider can demonstrate to ATVOD6 s satisfaction that
a) has no affiliation to a larger company; and
b) satisfies one of the two conditions below:

0] had a turnover of less than £100,000 in the last accounting
year for which figures are available; or
(i) is in the first year of trading and expect to have a turnover of

less than £100,000 in that first year.

Registered charities, community interest companies or not-for-profit companies
operating in the public interest should provide documentary evidence of their status.
For not-for-profit companies operating in the public interest, documentary evidence
will include, but may not be limited to, the Articles of Association.

Other service providers registered with Companies House who wish to establish
gualification for a lower rate should provide to ATVOD a copy of their filed accounts
for the last year for which figures are available, or evidence that they were in their
first year of trading on 1 April 2011 or have begun trading since 1 April 2011.

Service providers who are not registered at Companies House (e.g. non-UK
companies, sole traders and unincorporated bodies) and who wish to establish
gualification for a lower rate should provide equivalent evidence (e.g. the audited
accounts of an unincorporated provider).

Evidence of qualification for a lower rate must be provided within 21 days of the date
of this statement or the date of notification, whichever is later.

As outlined in paragraph 4.92, Individual service providers may nominate themselves
to be considered at group level for both banding and capping purpose. In such
circumstances gqualification for a tariff band will be established by reference to the
annual turnover of the parent company and the total amount of fees paid by providers
belonging to the same group will not exceed £25,000. For these purposes service
providers will only be considered to be part of the same group if they are entities
which are wholly and directly owned by the same parent company.
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6.1

6.2

6.3

6.4

As mentioned in paragraph 2.20 of the Year Two Fees Consultation, Ofcom formally
designated® ATVOD as a co-regulator to carry out a range of functions in relation to
the regulation of VOD services. Included in the designated functions was the power to
require Service Providers to pay an annual fee, such fees to be set in accordance with
section 368NA of the Act. The fees must represent the appropriate contribution of the
provider towards meeting the likely costs of regulation during the year and be
justifiable and proportionate having regard to the provider who will be required to pay it
and the functions in respect of which it is imposed.

A different level of fees may be required in relation to different cases or circumstances
but the aggregate amount of fees required to be paid must be sufficient to meet,
though not exceed, the estimated likely costs of carrying out the regulatory functions
during the year. Under the Designation any fees that ATVOD requires ODSP providers

to pay, are subject to ®fcomés prior written

Accordingly, ATVOD has sought Ofcomés approva

Year Two (1 April 2011 to 31 March 2012). Ofcom has therefore reviewed the amount
and structure of the fees and associated reasoning set out in Sections 4 and 5 of this

Statement by reference to the statutory requirements set out in Section 368NA of the

Act. In particular, in deciding whether to give its approval, Ofcom must be satisfied

t hat the fee in each case fArepresents

t he

ap

towards meeting the | {kednd cfiss sjou otfi frieghulleatd o

having regard to the provider who will be required to pay it and the functions in respect
of which i¥ is imposedbd

Ofcom must also be satisfied that the aggregate amount of the fees to be paid is
sufficient to meet, but not exceed the likely costs of carrying out the regulatory
functions during Year Two, taking into account any deficit or surplus carried forward
from the previous year(s)*®. Ofcom has therefore considered this requirement in light of

the financial details contained in paragraph
estimated costs for Year Two and Of comébs

carrying out its non-designated functions in Year Two (the latter being in the sum of
£20,000).

% See http://stakeholders.ofcom.org.uk/binaries/broadcast/tv-ops/designation180310.pdf ( it h e
Designationo) .

% See Clause 5(iii) of the Designation.

% See Section 368NA(3)(a) of the Act.

%" See Section 368NA(3)(b) of the Act.

®Section3 6 8NA(7) of the Act states: fdAny deficit
all previous years) by a statement under subsection (6) is to bed

(a) carried forward; and

(b) taken into account in determining what is required to satisfy the requirement

imposed by virtue of subsection (5)(b) in relation to the following yeara
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6.5 In addition, Ofcom has also taken into account the £10,291 surplus which ATVOD has
calculated has arisen from Year One (see paragraph 4.20 above), having taken into
account both ATYVODO6 sandamanbunt of(costs inclreed by Ofoame )
in Year One in the sum of £20,667 (see paragraph 4.4 above), which surplus is to be
carried forward in assessing whether the requirement is met that the aggregate
amount of the fees to be paid in Year Two is sufficient to meet, but not exceed the
likely costs of carrying out the regulatory functions during Year Two®. In Year Two,
Ofcom will carry out a range of functions concerning the regulation of ODPSs. We
have provided an estimate of £20,000 as the projected cost of carrying out these
functions. Ofcombés functions in Year Two wil/l
on whether a service is or is not an ODPS. However since the exact nature and
volume of this work are currently unknown, the likely costs cannot be estimated with
any certainty at this time.

66 Having considered all these matters, Ofcom ha
amount and structure of the fees set for Year Two and the associated reasoning set
out in section 4 and 5 of this Statement.

% Under section 368NA (6) (c) of the Act, as soon as reasonably practicable after the end of the
financial year, a statement must be published setting out for that year, the aggregate amount received
in fees during that year, the aggregate amount of fees outstanding and likely to be paid or recovered
for that year, and the actual costs of carrying out the relevant functions during the year. Any deficit or
surplus shown is to be carried forward and taken into account in determining what is required to
ensure that the aggregate amount of fees that are required to be paid during that year is sufficient to
enable them to meet, but not exceed the estimated costs for that year. As made clear in paragraph
3.28 of the Year Two Fees Consultation, this requirement is to be satisfied by the publication of the
Financial details included in paragraph 4.4 of this Statement setting out the costs incurred by ATVOD
and Ofcom during Year One which are to be taken into account when setting fees for Year Two.
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7.1 ATVOD will contact each provider of a notified service to inform them of the new tariff
and the qualification criteria for the rates below the Super A Rate, and to invite them
to apply for a lower rate (if applicable) within 21 days.

7.2 Those eligible for a concessionary rate or for Rate B will also be offered the
opportunity to pay in quarterly instalments.

7.3 Service providers who are wholly and directly owned by a parent company which
also wholly and directly owns at least one other service provider will be invited to
consider whether they wish to be considered on the basis of group turnover for
banding purposes in order to qualify for the cap of £25,000 being applied at group
level.

7.4 Invoices will be issued as soon as possible after the 21 day deadline has expired.
Those who have not submitted an application for a lower rate, or whose applications
have been declined, will be invoiced at the Super A Rate.

7.5 ATVOD regards the fees set for Year Two to be an interim solution only. Over the
coming months we will therefore work with service providers through the ATVOD
Industry Forum to develop appropriate fee arrangements for year three and
beyond.*

9 An invitation to this effect was made by ATVOD at the Industry Forum meeting on 24 May 2011.
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The relevant statutory provisions in relation to the setting of fees for ODPS are set out in
Section 368NA of the Act:

368NA Fees

(1) In this section fAthe awthorityd means each of
(@) the appropriate regulatory authority;
(b) (where they are not the appropriate regulatory authority) OFCOM.

(2) The authority may require a provider of an on-demand programme service to pay
them a fee.

3) The authority must be satisfied that the amount of any fee required under subsection
2) -
@) represents the appropriate contribution of the provider towards meeting the
likely costs described in subsection (5)(a), and
(b) is justifiable and proportionate having regard to the provider who will be
required to pay it and the functions in respect of which it is imposed.

4) A different fee may be required in relation to different cases or circumstances.

(5) The authority must, for each financial year &

@) prepare such estimate as it is practicable for them to make of the likely costs
of carrying out the relevant functions during that year;

(b) ensure that the aggregate amount of the fees that are required to be paid to
them under subsection (2) during that year is sufficient to enable them to
meet, but not exceed, the costs estimated under paragraph (a);

(© consult in such manner as they consider appropriate the providers likely to be
required to pay them a fee under subsection (2) during that year;

(d) publish in such manner as they consider appropriate the amount of the fees
they will require providers to pay to them under subsection (2) during that
year.

(6) As soon as reasonably practicable after the end of the financial year, the authority
must publish a statement setting out, for that yeard
@) the aggregate amount received by them during that year in respect of fees
required to be paid under subsection (2);
(b) the aggregate amount outstanding and likely to be paid or recovered in
respect of fees that were required to be so paid under subsection (2); and
(© the costs to them of carrying out the relevant functions during that year.
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(7)

(8)

9)

(10)

(11)

(12)

Any deficit or surplus shown (after applying this subsection for all previous years) by

a statement under subsection (6) is to bed

(@) carried forward; and

(b) taken into account in determining what is required to satisfy the requirement
imposed by virtue of subsection (5)(b) in relation to the following year.

The authority may repay to a person some or all of a fee paid to them by a person

under subsection (2) ifd

(@) that person has ceased to provide an on-demand programme service at some
time during the period to which the fee relates;

(b) before ceasing to provide that service, that person gave the appropriate
regulatory authority a notification under section 368BA(2); and

(© that person did not cease to provide the service following a direction given by
the appropriate regulatory authority under section 368K or 368L.

The authority may make arrangements with any body designated under section
368B for that body to provide the authority with assistance in connection with the

collection or repayment of fees required by them under this section.

For the purposes of this sectiond

@) the authorityds costs of carrying out

year include their costs of preparing to carry out the relevant functions
incurred during that year; and

(b) the authorityds costs of preparing
after 19 December 2009 but before the financial year in which those functions
were first carried out by them are to be treated as if they were incurred during
that year.

(0]

t he

car

In this section Ar &l evant functionso means

@) in relation to the appropriate regulatory authority, their functions as the
appropriate regulatory authority;

(b) in relation to OFCOM (where they are not the appropriate regulatory
authority), their other functions under this Part.

I n this section @af i na nl2manthsegdingwitd 31 Marehn s
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